Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



Ithe auto choice reform m of 1997 



197^^ 1 



HEARING STANFORD 

BEFODE THE LIBRAPIPQ 

SUBCOMMITTEE ON o - ~ • i 

FINANCE AND HAZARDOUS MATERIALS ' '-^' ■-■ 

OF THE 

COMMITTEE ON COMMERCE 
HOUSE OP REPRESENTATIVES 

ONE HUNDRED FIFTH CONGRESS 
SECOND SESSION 



H.R. 2021 



MAY 20, 1998 



Serial No. 105-86 



Printed for the uee of the Committee on Commerce 



U.S. OOVBRNMBNT PRINTING OFFICE 
WASHINGTON : 199B 



Foe s»le by Ihe U.S. Govemmoit Priming Office 
Superiiacndem of DocMiMMs, CongitMwnal Sales Onk»- Washingron, re 
ISBN 0-16-057137-5 

AUG 4 1998 

Slantord University 
sKS! Ubraty 
•vCiOOQM 




Jonssw Ubraiy 



y.«,-- 



U:S\sr 



TOM BULKY, ^fginla, Chainutn 



^■ 



COHMTTTEE ON COMMERCE 

WJ. 'BILLK'.'UUZIN, Louuiana 
iQbAuUBlaKLBY, Ohio 
laeHAEL BILIRAKIS, Florida 
DAN SCHAEFBR, Colorada 
JOE BARTON, Toui 
J. DENNIS HA8TERT, Illliioii 
FRED U7T0N, Hldii<an 
CUFF STEADNS, Florida 
BILL FAXON, New YoA 
PAUL E. GILLMOB, Ohio 

Vice Chairman 
aCOTT L. laUG, WkoiuId 
JAMES C. GREENWOOD, PemuylruiiB 
MICHAEL D. CRAFO, Idaho 
CHRimOPHER COX, Califbrnl* 
NATHAN DEAL, GmtbIb 
STEVE LAROENT, Oklahoma 
RICHARD BURR, North Carolina 
BRIAN P. BILBRAY, CaUfbrnia 
ED WHITFIELD, Kentucky 
GREG GANSKE. Iowa 
CHARLIE NORWOOD, Georgia 
RICK WHITE, Wadiinctoii 
TOM COBURN, OUahonu 
RICK LAZIO, New York 
BARBARA CUBIN, Wyoming 
JAMES E. ROOAN, CaUbnia 
JOHN 8HIMKUS, Illiiioia 

Jakes E. Dbrdbrian, Chief <f Staff 

Charles L, Inoebrbtson, General Counsel 

Rbid P.F. Snnrra, itiaority Staff Director and Chief Coiuuel 



JOHN D. DINGELL, Michigan 
HENRY A. WAXMAN, CallfomU 
EDWARD J. MARKEY, Maiiachiuetta 
RALPH H. HALL, Ten* 
RICK BOUCHER, ^^qliiia 
THOMAS J. MANTON, New York 
ED0LPHU8 TOWNS, New York 
FRANK PALLONE, Jr., New Jeiwy 
SHERROD BROWN, Ohio 
BART GORDON, Tennenae 
ELIZABETH FURSE, Oregon 
PETER DEUTSCH, Florida 
BOBBY L. RUSH, lUinda 
ANNA O. E3H00. CaUfbrnia 
RON KLINK, Pouuiylvania 
BART STUPAK, IiQchigan 
EUOT L. ENQEL, New YoA 
THOMAS C. SAWYER, Ohio 
ALBERT R. WYNN, Maryland 
GENE GREEN, Texas 
KAREN MCCARTHY, Miaaouri 
TED STRICKLAND, Ohio 
DLWA DeGETTE, Colorado 



SUBCOHMITTEE OS FINANCE AND HAZlUtDOUS MATERIALS 



MICHAEL G. 
W.J. '^ILLY' TAUZIN, Louliiaiia 

Viet Chairman 
BILL PAXON, New Yoi^ 
PAUL E. GILLMOR, Ohio 
aCOTT L. KLUO, Witconain 
JAMES C. GREENWOOD, Peimivl*ai>i* 
MICHAEL D. CRAPO, Idaho 
NATHAN DEAL, GeorgU 
STEVE LAROENT, Oklahoma 
BRIAN P. BILBRAY, CalifimiiB 
GREG GANSKE, Iowa 
RICK WHITE, Waahington 
RICK LAZIO, New Yoik 
BARBARA CUBIN. Wyoming 
TOM BLILEY. Virginia, 

(Ex Offido) 



OXLSSY, Ohio, Otairman 

THOMAS J. MANTON, Naw Yoit 
BART STUPAK. Midiigao 
ELIOT L. ENOEL, New York 
THOMAS C. SAWYER, Ohio 
TED STRICKLAND, Ohio 
DIANA DbOETTE, Colorado 
EDWARD J. MARKEY, Maaaachuaetts 
RALPH H. HALL, Texaa 
EOOLPHU8 TOWNS, New York 
FRANK PALLONE, Jr., New Jeiwy 
ELIZABETH FURSE, Oregon 
JOHN D. DINGELL, Michigan, 
{Ei OfBdo) 



DiqinzedhyGOOt^le 



CONTENTS 



Testimony of: 

Anney, Hon. Richard K., Majori^ Leader, a Repreaentative u 
from the State of TexM .. 



Blizzard. Laatar, Aaaiatant Disbrict Attorney, Hairia County, "nC, accom- 
' y Peter Taonnino .. 



oissdi' 



Michael H., Attorney at Law, Defenae Heaearch InBtitut« .. 



Kinzler, Peter, Pnwident, Coalition for Auto Inaurance RttFrnm .. 

McConnell, Hon. Mitch, a United States Senatto- from the Stata of Ken- 
tucky 

Moran, Hon. Jamea P., a Representative in Congreaa from the State 
of Virginia 

O'ConneU, Jcifrey, Profeaaor, University of Virgiiua Sdiool of Law 

Rosenfield, Harvey, Executive Director, The Consumer Prqjecta 

Material submitted Ibr the record by: 

Giuliani, Rud<dph W., tSaym, City of New York, prqwred atatement 
of 

MOTnihan, Hon. Daniel Patrick, a U.S. Senator bma the State of New 
York, prepared statement of 

Pomeroy, Hon. Barl, a Representative in Congress from the State of 
North Dakota, prepared statement of 

Webb, Wellington B., letter dated May 14, 1996, to Hon. Richard Armey .. 



DiqinzedhyGOOt^le 



Diqi.ZEitHflagle 



THE AUTO CHOICE REFOBM ACT OF 1997 



WEDNESDAY, HAY 20, 1998 

House of Representatives, 
Committee on Commerce, 

SUBCOMMriTEB ON FINANCE AND HaZASDOUS MATERIALS, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 10 a.m., in room 
2123, Rayburn House Ofiice Building, Hon. Michael G. Ozley 
(chairman) presiding. 

Members present: Representatives Oxley, GUlmor, Deal, Largent, 
Bilbray, White, Lazio, Cubin, Bliley (ex officio), Manton, Stupak, 
Sawyer, DeGette, and Pallone. 

Staff present: Robert Gordon, majority counsel; John LePore, ma- 
jority counsel; Mike Flood, legislative clerk; Bruce Gwinn, minority 
counsel; and Chris Knauer, minority professional staff member. 

Mr. Oxley. The subcommittee will come to order. The Chairman 
would like to welcome our two panels of witnesses who have Joined 
us today to discuss H.R. 2021, the Auto Choice Reform Act of 1997, 
and particularly welcome our panel of Members, and we will intro- 
duce you formally at the end of the opening statements. 

From 1987 to 1994, the average cost to the American family for 
automobile insurance rose by 44 percent. By 1995, these costs had 
skyrocketed to $757 per policy, with much higher rates being 
charged to urbim drivers. These outrageous premiums charged to 
consumers have two direct causes, increased fraud and attorneys' 
fees. 

FBI Director Louis Freeh estimates that the typical American 
household is burdened by $200 in premium surcharges to make up 
for fraudulent clftims. A 1995 RAND study estimated that 35 to 42 
percent of automobile insurance claims filed were excessive, result- 
ing in a total bill to consumers of some $13 to $18 billion. Ameri- 
cans cannot afford this level of fraud. 

Attorneys' fees eat up 2tnother $17 billion annually. According to 
the California Department of Insurance, 40 cents out of every pre- 
mium dollar p£ud for bodily ii;jury and uninsured motorist coverage 
goes to attorneys. Our current system works well for compensating 
lawyers, but not for compensating consumers. In fact, while attor- 
neys typically take away up to a third of a victim's coverage for in- 
juries, those victims with economic damages in excess of $100,000 
collect on average less than 9 percent of such losses. That is simply 
wrong. 

The members of the first panel have authored legislation to ad- 
dress these problems. H.R. 2021 allows consumers to choose be- 
tween their current system of insurance coverage or a new personal 
(1) 
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protection insurance alternative. This new PPI option allows con- 
BumerB to choose their own level of coverage for damages, regard- 
leBB of who iB at fault in an accident, with Tower rates and quicker 
compensation expected in return for an end to noneconomic pain 
and suffering claims. 

On the second panel, we are pleased to welcome two gentlemen 
from Texas who were involved in a laive-scale automobile insur- 
ance fraud ring. Mr. Blizzard is a local prosecutor who brought 
down the crime ring, and Mr. Taormino is an actual insider in the 
fraud ring who is now cooperating with the law enforcement per- 
sonnel to nelp us better understand how fraud is undermining the 
soundness of our insurance protection system. 

We also have four sesisoned experts on no-fault insurance for the 
second panel. Peter Kinzler is the president of the Coalition for 
Auto Insurance Reform, and as a former Hill staffer will not only 
tell us how H.R. 2021 reduces the significant fraud incentives in 
the current system, but he will also educate as to the political his- 
tory of this legislation. 

Mr. Rosenfield has opposed no-fault insurance reforms in Califor- 
nia and will enlighten us regarding the dangers of no-fault insur- 
ance and why some of the claims of its proponents should be 
viewed with a certain degree of skepticism. 

Mr. Gladstone will give us the attorneys' perspective and discuss 
the alternative solutions in the traditional tort arena for reducing 
insurance fraud and excessive attorneys' fees. 

Mr. O'Connell is the original inventor of no-fault automobile in- 
surance, and he will explfiin for us the substantive evolution of no- 
fault insurance, and the experience of the States in reforming their 
insurance systems. 

That ends the Chair's opening statement. I now turn to the rank- 
ing member, the gentleman from New York, Mr. Manton. 

Mr. Manton. Thank you, Mr. Chairman. You have to bear with 
me. I don't have much of my voice left. I don't know if it is the pol- 
len season here in Washington. 

Thank you for holding this hearing and giving us an opportunity 
to learn more about Majority Leader Armey's Auto Choice Reform 
Act legislation. The idea of providing consumers with the option of 
purchasing no-fault insurance is an interesting one, and I look for- 
ward to learning more about how it will work in practice. 

This legislation seeks to reform the auto insurance system in 
order to lower premiums, speed up the processing of claims, and re- 
duce incentive for fraud, all very worthv goals that I fully support. 
I hope that we spend adequate time looking closely at this proposal 
so that we thoroughly understand the full implications of such a 
change. 

One of my initial concerns with this legislation is the fact that 
it federally preempts State laws dealing with motor vehicle insur- 
ance. After spending the last year working on H.R. 10 and working 
hard to preserve States' rights to regulate the business of insur- 
ance, we all understand the importance of allowing States the abil- 
ity to oversee their insurance companies and the marketplace. 

My feeling is that while a no-fault system may work well in some 
States, it is still unclear whether such a model will work well in 
all 50. This legislation would automatically convert all States to a 
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no-fault system. Ri^t now any State already has the option to 
enact such a law if they choose. In light of the fact that some 
States have variations of the no-fault system, although nothing like 
the pure no-fault system proposed by H.R. 2021, it would be most 
helpful to look at their experience on the State level and see how 
successful their systems are in practice before deciding to go to a 
national system. 

I am also interested to hear more about the cost savings this leg- 
islation will bring about for consumers. I have heard quotes that 
this bill could save as much as $193 billion over 5 years, and I am 
curious to leftm more about how such calculations are made and 
who is likely to benefit. 

As a Member representing an urban district in New York City, 
I am receptive to all ideas on how we can facilitate the lowering 
of car insurance costs for consumers. In doing so we should not 
eliminate the rights of injured parties to receive full and just com- 
pensation when they suffer serious iiyury. 

Thank you for holding this hearing and giving us a chance to 
hear from our esteemed colleagues. Senator Mitch McConnell and 
Representatives Dick Armey and Jim Moran. 

Mr. OxLEY. The gentleman's time has expired. 

The Chair now recognizes the chairman of the full committee, 
the gentleman from Richmond, Mr. BlUey. 

Chairman Bliley. Thank you, Mr. Chairman. 

According to the U.S. Department of Transportation, our current 
automobile insurance tort system ". . . ill serves the accident victim, 
the insuring public and society. It is inefficient, overly costly, in- 
complete and slow." Thirty percent of all auto accident victims re- 
cover nothing under the current tort system. Accident victims with 
serious imuries get as little as 9 percent of their economic losses 
covered. TTiis is a travesty. 

With insurance premiums going up almost every year and hun- 
dreds of billions of dollars spent on automobile insurance, what 
happens to all of our consumer money? Well, according to the FBI, 
$200 per consumer pays for other people's fraudulent clftims, up to 
three-quarters of which are typically so-called noneconomic pain 
and suffering claims. 

According to the California Department of Insurance, another 40 
cents on the dollar for bodily iiyury and uninsured motorist pre- 
miums goes to attorneys, to keep them well compensated. In fact, 
almost twice as much money is paid to lawyers then for legitimate 
medical bills and lost wages for consumers. Lawyers get lat; con- 
sumers get Band-Aids. 

Unfortunately, the weight of this unfair tort tax falls primarily 
on the poor, who are forced to spend a disproportionate amount of 
their income on automobile insurance. In some communities, poor 
families spend almost a third of their household income on auto- 
mobile insurance premiums, resulting in many drivers who can't 
afford insurance at all. 

For these reasons I am pleased that my dear friend and my lead- 
er, Dick Armey, has come forward with a credible idea to jump 
start this debate. I welcome our two panels who have come to tes- 
tify on the Auto Choice Reform Act and look forward to hearing 
their statements. Thank you, Mr. Chairman, 
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Mr. OxLEY. The gentleman's time has expired. 

The gentleman from New Jersey. 

Mr. Pallone. Thank you, Mr. Chairman. As a representative of 
New Jersey, I come to this hearing with a very different perspec- 
tive, I think, than my colleagues. New Jersey is the State with the 
highest auto insurance rates in the country. It is eiIso the State 
where a very popular Governor was almost voted out of ofiice over 
the issue of auto insurance rates, and one of the minority of States 
that already operates under a system of auto insurance choice. 

Under the New Jersey system, all car owners are required to be 
insured for liability, personal injury protection otherwise known as 
no-fault, and uninsured motorist coversige. However, car owners 
have a choice about the type of no-fault insurance that they get. 
First, if they £ire willing to pay a higher rate, motorists can elect 
what is called a no threshold, which means that they can sue for 
any type of injury or noneconomic damage. Or if motorists are will- 
ing to give up some of their right to sue for noneconomic damckges, 
they can elect a verbal threshold and enjoy a lower insurance rate, 
thereby getting less coverage for less money. 

New Jersey has this choice system: Pay more, get your day in 
court; pay less, give up your rights, and that is pretty much what 
the Aimey bill would do, in my opinion. And that to me begs the 
question why do we need an Anney-type bill at all? 

New Jersey and several other States have choice. If other States 
want it, they can have it, too, but that should be a State's decision, 
not something forced upon them by Congress. The New Jersey situ- 
ation also begs a more important question, which is why model a 
Federal auto insurance system after the most costly and potentially 
most controversial system in the country? For years now New Jer- 
sey has been like a laboratory for an automobile insurance choice 
system similar to that of Mr. Armey's, and the results are defini- 
tive. The rat essentially died. 

New Jersey residents are so up in arms over their exorbitant 
auto insurance rates that just yesterday Governor Whitman signed 
an auto insurance reform bill into law that is supposed to cut auto 
insurfince rates by an average 15 percent, but there is much skep- 
ticism about what the new law will actually deliver by way of rate 
cuts to the consumer. In fact, one of my colleagues in the New Jer- 
sey Legislature likened the bill to the new impotency drug Viagra 
saying, "It makes everyone feel good for a while, but the question 
is how long will it last." 

And that's another question that I think we have to ask about 
this bill. Is it really going to reduce auto insurance rates? Will con- 
sumers reap any economic benefit from the new system? Some con- 
sumers may be able to pay less for auto insurance under the new 
choice system, but they are also going to get a lot less. They are 
going to be giving away the right to sue for nonincome damages, 
and even worse, these consumers probably won't even understand 
what they are giving up when they choose the cheaper no-fault op- 
tion. And unfairly, if someone with no-fault is the cause of an acci- 
dent with another vehicle that has chosen insurance under a tort 
system, the innocent driver must seek noneconomic damages from 
their own insurance company. 
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I guess, Mr. Chairman, in conclusion, my constituents and I have 
lived under an Armey-like auto insurance system in New Jersey, 
and we have said, enough is enough. Why force others to suffer the 
same exorbitantly high rates that we suner in New Jersey? In def- 
erence to the M^ority Leader, I understand, Mr. Armey, that your 
model is not exactly the same as New Jersey, but again, I see no 
reason why it would be any less a failure based on what we have 
seen in our own State. 

Thank you, Mr. Chairman. 

Mr. OxLEV. The gentleman's time has expired. The committee 
has a strict rule against Viagra jokes here. 

The gentleman from Ohio. 

Mr. GiLLMOR. I waive. 

Mr. OxLEY. The other gentleman from Ohio, Mr. Sawyer from 
Akron. 

Mr. Sawyer. Thank you, Mr. Chairman. I was going to associate 
myself with the remarks of the gentlemen from New Jersey, but 
I'm going to waive that opportunity. 

I will associate myself with our colleague from New York, the 
ranking member. These kinds of approaches have a good deal of 
initial appeal, and perhaps may be working in some places in the 
country. However, I don't think it is any accident that auto insur- 
ance has typically been regulated at the State level across the 
country. It is not only a product of rights, although that is an im- 
portant part of this, but it is a question of a broadly diverse experi- 
ence base. It is particularly true as we encounter greater latitude 
in tn^c laws which are enacted at the State level, particularly 
with regard to speed limits and the enormous variations in the 
quality of road surfaces and terrsiin that yield substantially dif- 
ferent kinds of experience from State to State. 

hi my own case, Ohio is the seventh largest State in the country, 
and at the same time only about a dozen other States have lower 
auto insurance premiums. I'm not suggesting that is a difference 
in the quality of insurance or even the cost of the product, but may 
well in fact be a product of a variety of differences between juris- 
dictions that become difficult to cram into a single format, insur- 
ance format, that would work effectively across the Nation. 

Having said that, I think this is an interesting enough approach 
that it is worth the kind of time that we will devote to it. I think 
it will illuminate a number of the kinds of concerns that have 
prompted the introduction of the legislation and may well, in fact, 
be useful either on this level or to each of the States as t^ey con- 
sider their options with regard to automobile insurance. 

With that, Mr. Chairman, I yield back the balance of my time. 

Mr. OXLEY. The gentlemen yields back. 

The gentleman from Long Island. 

Mr. Lazio. Just a brief statement, Mr. Chairman. I wanted to 
thank my neighbor Senator McConnell, and my good friend Mr. 
MorEm, and my veiy defu* friend and M^ority Leader Mr. Armey 
for their very signiucant work in this area to try to provide some 
relief on a tu on mobility which is particularly regressive because 
it does hurt the people who most need a car to get to work, for ex- 
ample, at the lowest rungs of the economic ladder. 
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Wth that being said, I think we need to keep in mind and bal- 
ance through this thoughtful approach with the consequences, the 
broader consequences in society as we consider the tradeoff of 
eliminating sort of general damages and what that might mean rel- 
ative to the help and assistance it provides to the individual to be 
able to afford to get around to get to a job, get to a place of employ- 
ment, get to school. So I just want to thank the three gentlemen 
here for their work in the area. I yield back. 

Mr. OxLEY. The gentleman from Michigan Mr. Stupak. 

Mr. Stupak. Thsmk you, Mr. Chsiirman, and thank you for hold- 
ing this hearing. 

I come from maybe a little different perspective. Michigan in the 
1960'8 passed the first no-fault law in the Nation. It is a true no- 
fault State in that you can only sue for death, permanent disfigure- 
ment or permanent incapacitating injury. 

Being a former State trooper, I have dealt with it. Being a former 
State legislator, I dealt with it. Being a former trial lawyer who 
practiced in both Michigan and Wisconsin, and in Wisconsin it is 
a more comparative no-fault, but I dealt with it there. And so I 
come from a little different perspective, but I am opposed to this 
legislation based on what I have seen, but also, I think, first of all, 
it IS completely unnecessary. 

If any State wants to adopt a no-fault system, it can do so. In 
Michigan, the State legislature has debated changes to no-fault 
ever since enacted in the 1960's. A number of other States have 
adopted no-fault proposals. There is no reason for a national sys- 
tem. 

Second, this legislation may be unconstitutional. Although the 
Majority Leader may claim that this legislation allows an opt-out 
provision, the provision, I believe, is illusory and may violate the 
10th amendment. In order to avail itself to opt out. States must 
pass a law within 90 days stating they wish to opt out with no 
other provisions. Some legislatures, such eis Wisconsin, only meet 
part time in certain years, so will those legislatures who do not 
meet within 90 days, will they have any constitutional provisions? 
For instance, what is the effective date of the act in that particular 
State? 

In addition, the administrative process for opting out may not be 
able to reach conclusion if the State, whatever State it is, if their 
administrative procedures act allows for appeals that last longer 
than the 90-day period to opt out. 

Finally, I don't believe it will work. In Michigan we have seen 
auto rates continue to soar since the adoption of no-fault insurance. 
So have the insurance profits. 

In 1992, think about the race for the Presidency in 1992. This 
country was in a recession, yet Michigan auto insurers enjoyed a 
21.3 percent increase in all rates, ana they have made that kind 
of profit. It was the highest in the country. 

Not allowing that, in Michigan when we did our no-fault, we set 
up a thing called a Catastropnic Fund, because everyone said it is 
the medical costs that put so much burden on the companies. So 
we set up a Catastropnic Fund. If your injuries are more than 
$250,000, you go to the Catastrophic Fund to keep the costs low so 
eveiybody can ei^oy the insurfuice. 
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Well, the Catastrophic Fund right now in Michigan has $2-$3 bil- 
lion in it. The Michigan Legislature is trying to figure out how to 
rebate the Catastrophic Fund back to the insured people in Michi- 
gan. I insure four automobiles. Right now they are talking that I 
would get $182 per automobile per year because the Catastrophic 
Fund is so overfunded. Rates going up 20 percent a yeEtr, you can 
understand how these well-conceived ideas just have not worked. 
Michigan insurance remains one of the highest in the Nation. 

So there is ample opportunity, and there is little evidence that 
no-fault really reduces premium costs, and there is ample evidence 
that people who refuse to choose the national policy, I oelieve, will 
really see their premiums rise because they will pit the State law 
against the new so-called national no-fault auto insurance. 

Also the legislation should be entitled the no-fault, no choice bill 
because actually it forces motorists into a largely untested nation- 
wide insurance system that prohibits injured persons from recover- 
ing damages, such as loss of productive rights, loss of consortium, 
and pain and suffering. I believe this legislation is ill-advised. How- 
ever, I do look forward to the testimony. It is an interesting area. 
I have spent a lot of time as a police ofHcer, legislator and an attor- 
ney practicing in this area. 

I am looking forward to the debate. I would like to see some of 
the suggestions. Maybe there is something that we can do so we 
do not face the Michigan decision where we see rates going up and 
up and up, and then we realize that we didn't need the system and 
we have restricted people's rights. In Michigan we also have caps 
on pain and suffering and everything else. I don't see how this sys- 
tem is going to benefit us, definitely not in Michigan, definitely not 
nationwide. Thank you. 

Mr. OxLEY. The gentleman's time has expired. 

The gentleman from California, Mr. Bilbray, do you have an 
opening statement? 

Mr. Bilbray. Mr. Chairman, this issue is one that a lot of people 
don't talk about publicly across the country, except when husbands 
and wives sit down ana look at the cost of making sure that their 
liability is covered just for the privilege to be able to use the Amer- 
ican roadways. 

I am also impressed by my colleague who rftises an issue that is 
not raised enough. I did not know that anyone around here knew 
what the 10th amendment was after being here 3 years and after 
serving 20 years in local government. I appreciate that the issue 
of the 10th amendment has been raised here. 

The fact is in modem times the use of the American roadways 
are something that is not just a State issue. I am sure that the 
most honorable gentleman from Virginia will point out that his 
residents cross State lines to go to work, shopping, to go to the 
park and the seashore. This is something Uiat we don't see in Cali- 
fornia. 

Frankly, I think that we need to address this, and I want to com- 
mend my colleagues for starting this dialog. I can't help but not 
mention that in California we have mandatory insurance, and the 
fact is if you want to be able to drive a vehicle on the public road- 
ways, you have to figure out who is going to insure you. It is not 
a dioice, it is a mandate that the government places on you, and 
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those in government at least should be able to take a look at that 
issue senously. 

On the flip side, in mfiny areas it is not the problem of how we 
get insurance, but who has insurance. At the same time that Cali- 
fornia and many border States mandate insurance, you have as 
many as 20 percent of the vehicles on the road totally uninsured 
and totally exempt from State regulations because those vehicles 
cl2iim registration in adjoining countries, and I think that is an 
issue that I have to raise to the leadership that is here because 
they are interested in the issue. . 

We need to address that, too, somewhere down the line, and 
hopefully the Commerce Committee will be addressing issues like 
H.R. 8, which specifically will help to address that problem where 
you have one group of citizens and people in the world mandated 
to have insurance, and a group that is totally exempt because they 
are using the international border as a legal boundary. I dont 
think that this bill addresses that, but it starts a dialog that is 
healthy and is needed, and I wanted to commend my colleagues for 
bringing it up. 

Mr. OXLEY. We now turn to our distinguished panel. The first 
witness is the distinguished Majority Leader, Mr. Armey from 
Texas. Welcome. You are the lead sponsor here in the House, and 
you have been associated with this issue for some time, and we are 
pleased to have you here and have you testify. 

STATEMENT OF HON. RICHARD K. ARMEY. MAJORITY LEADER, 
A REPRESENTATIVE IN CONGRESS FROM THE STATE OF 
TEXAS 

Mr. Armey. Thank you, Mr. Chtdrman. I want to thank you for 
holding these hearings. Already from what I have heard, I eun very 
encouraged. It is very clear to me that my cosponsors and I have 
found an issue of interest and currency among the voters of Amer- 
ica. From seeing the extent to which you and your colleagues on 
the committee nave so thoroughly familiarized yourself already 
with the subject, it is clear that we have conle upon an important 
subject. 

I would ask, Mr. Chairman, that my prepared remarks be in- 
cluded in the record, and in that case I would then be able to be 
more brief 

Mr. OXLEY. Without objection. 

Mr. Armey. I should tell you that during the period of time that 
I have had the privilege of being the Majority Leader of the House 
of Representatives, I have only introduced three pieces of legisla- 
tion in this House: The flat tax bill, and the DC school choice bill 
and this bill. 

A common feature that I found in all three of these bills that was 
attractive to me is that it afforded us an opportunity to give the 
American people a chance to exercise their personal responsibility, 
and by so doing obtain a greater degree of freedom in the manner 
in which they manage their lives. That is exactly what I think is 
so important about this choice. It is respectful of the American peo- 
ple. 

I might also say that I was p£trticularly pleased when I found 
that the legislation was referrea to your committee for its jurisdic- 
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tioQ. I am familiar with the thoroughness and the workmanship of 
this committee, and I am confident on one hand that the legislation 
will stand up to even the rigorous scrutiny it will be given in this 
committee, but I am also confident that in those areas where the 
legislation mi^ht be improved, that would happen through the ex- 
ercise of your jurisdiction. 

But I should say it is my intention to the best of my ability and 
in all consideration for all of my colleagues to encourage this proc- 
ess to the point that we are able to sign this legislation into law 
before this year is over. It is my hope that we can have the bill 
on the floor in the House of Representatives no later than July, 
sometime in July, and I have spoken to the M^ority Leader in the 
Senate, and he has assured me that he shares that intention for 
the legislation in the other body. 

Let me try to put this into perspective without running over etll 
of the numbers tnat we see yourself familiar with by your opening 
statements. 

Today we are having a big to-do across the Nation. Every news- 
caster is talking about something called Powerball — is that cor- 
rect — Powerball? It is a lottery, and the stories are full of the mil- 
lions of people who have gone out and bought lottery tickets. Part 
of the story that we are not hearing is all of the people who didn't 
buy lottery tickets, people who are prudent; and before I buy a lot- 
tery ticket, I check the odds. And I will have to tell you right now, 
to buy a lotteiy ticket for Powerball I consider to be a foolish 
choice, but people are msiking it. 

These are people who we know in my discipline of economics as 
having a higher risk preference than my own risk-adversive behav- 
ior. 

Nevertheless, an important part of the story is, and the part that 
we ought to focus on is, they nave the choice to exercise their dis- 
cretion in that manner which they best believe enables them to 
maximize the opportunities for more prosperity for their family. 

And while I have in my own case substantial reservations about 
lotteries in general and State-run lotteries in particular, particu- 
larly because of the inevitably regressive nature of lotteries in 
terms of populations from whom they most likely take their reve- 
nue, I can at least respect the fact that this is volunteiry. 

The problem with auto insurance today is we take the fact that 
it is a prudent and responsible thing to insure your automobile be- 
fore you put it on the road, something my father told me when I 
was 16 and bought my first 1937 Chevy, and the fact that when 
you find yourself in an accident, you ought to claim your real dam- 
ages and be made whole, and we carry it to a step that I believe 
goes beyond what most prudent people would do, and that is to 
automatically and mandatorily sign yourself up for the great pain 
and suffering lottery. 

I must confess there are a great many people who do not choose 
to enter that lotteiy for a variety of reasons: One, to pay extra 
money to make yourself available for that lottery is not a prudent 
choice if you go against the natural odds that you would have an 
opportunity in your life to exercise that option. And, of course, the 
natural odds are not very endearing, and that is exactly the reason 
that this mandatory lottery has invited so much premeditated graft 
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and corruption in the form of insurance fraud, which you will hear 
about later. 

I can't resist the temptation to say at least for myself, and I sus- 
pect for millions of other people, I think the whole pain and suffer- 
mg practice is undignified. I would not put myself tnrough the per- 
sonal embarrassment of participating, out I may be strange and 
unique in that regfird. 

Neither I nor any of the other people for whatever variety of rea- 
sons they would otherwise voluntarily choose not to participate 
should be compelled by the law that forces us to do the prudent, 
necessfiry thing of insuring our automobile, to buy insurance which 
is excessive beyond what we want, need or use, and against all 
odds for any responsible recovery in a normal course of the normal 
automobile accident. And so what we are saying with this le^sla- 
tion is let every auto consumer in America have the opportunity to 
lower their insurimce rates by exercising their personal choice to 
forsake that option of a pain and suffering lawsuit; get for their 
family the more optimal use of their income, especially the poorer 
families, especially in the inner cities where Uie auto insurance 
rates are higher, to put that money to some voluntarily better use 
than the mandatory subscription to auto insurance at that level. 

We believe that that is a fair and prudent thing to do. The rights 
of the States are respective in this legislation. Every State has the 
opportunity to opt out, and if the committee sees a need to further 
massage those opt-out provisions, we would welcome the commit- 
tee's hand in them. 

The l^islation is carefully crafted on behalf of freedom and dig- 
nity and responsibility for ttie American people. There is no doubt 
about it — if I may say in closing, there is no doubt about it that 
the most visible organized resistance to this legislation comes from 
the tort bar. 

Let me just simply respond to that by making two predictions. 
The first is I will predict with some high probability that our ef- 
forts here will be successful £ind that this legislation will be signed 
into law before the year is passed. I will predict with some higher 
probability that once that is done, the m^ority of States will opt 
to avail their citizens of these opportunities made possible here. 

I will predict with an even higher degree of probability that once 
the msnority of the citizens of America in the mfgority oi the States 
of the Nation have this choice, that 90 percent of the legal profes- 
sion will choose auto insurance that preempts them from the re- 
quirement to buy a ticket to the pain and sunering lottery. 

And I am fascinated by people that would require so much, to 
force everybody to buy what they would not voluntarily buy for 
themselves, and I thanlc you for your time. 

[The prepared statement of Hon. Richard K. Armey follows:] 



Mr. Chairnum and distinBuiahed members of the subcommittee, I appreciate the 
opportunity to testify before this panel. 

Mr. Chairman, the Auto Choice Reform Act, which we are here to discUBS today, 
a common sense legislation that is rooted in freedom and responaibili^. liioae irao 
will testify today on its behalf represent the political spectrum. And their presence 
here, along witti endorsements from such individuals as Steve Forbes and Mike 
Dukakis, attests to the broad support Auto Choice enjoys. 
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The reason for this broad support is simple: Auto Choice could reduce auto insur- 
ance premiums by 24 porcent on average and put nearly $200 billion back in the 
pockets of real people — without costir^ uie government a single penny. 

And it does more than that. Auto Choice promotes two ideas that are fundamen- 
tally important to every American — freedom and responsibility, 

AJl automobile owners are expected to be responsibile for their sctions by purchas- 
iitg auto insurance. At the same time, however, our current auto insurance system 
denies them the fiiU freedom to purchase a policy that best fits their needs and the 
needs of their families. Instead, they are forced to buy expensive premiums to cover 
contingencies they will Ukel^^ never tace. 

'Die culprits behind the mgh cost of auto insurance are expensive, excessive pain 
and suffering lawsuits, and tiie rampant frvud and abuse that too often accompany 
those auits. 

Between 1987 and 1994, these forces had combined to drive rates up 44 percent — 
one-and-a-half times the rate of inflation. 

Now we here in Congress are fond of using numbers to make a point. And some- 
times these numbers sound abstract and seem to take the edge off the point we are 
trying to make. So let me translate the percentages and comparative figures into 
everyday t^-ms: by 199S, American drivers were paying more than $760 for an aver- 
age auto insurance poUcy. If a Esinily had two cars, Qist means they were paying 
roughly $1,600 on auto insurance every year. 

For a hard-working family tryii^ to make ends meet, this represents a huge (and 
tdton painful) part of their bud^t. And the poorest Americans — those who are 
struggling just to make ends meet and can least afford high auto insurance pre- 
miums — simer the most under the current system. Studies show that those in the 
bottom 20 percent of income earners typically pay nearly three times the percentage 
of th^ household income on auto insurance premiums as compared to the top 20 



e fiiced with a 
r break Uie law and drive 
without insurance. This is not much of a choice. 

Auto Choice would lower insurance rates. Before I discuss how it would do so, it's 
important to understand how the current system works. When people are involved 
in auto acddente, they can sue for two types of damages. Economic damages are 
real, tangible damages that include things like lost wages, medical bills and the 
like. The other t" ' ' -— -.-._u ,_ .__ _ . ,. j___ 



The other Wpes of damages for which people can sue are non-economic dam- 
-„-j, commonly known as "pain and sufienng. According to the Joint Economic 
Committee, every dollar of economic damages translates into an additional three 
dollars in non-economic awards. 

Because claimants stand to liit the jackpot" with pain and suffering awards, 
there is a great incentive to inflate their claims for economic damages. This is where 
fraud and abuse come in. According to the FBI, fraud in the insurance industry 



costs every American household more than $200 in insurance pre 

On the flipside of this coin are the attorney fees, which make up the bulk of law- 
suit transaction costs. A California stud^ reported that for every dollar paid for bod- 
ily iitjuiy liability and uninsured motorist protection, over 40 cenU ^oea to attorneys. 
1 would venture to guess that most people do not buy insurance with the idea that 
they are paying attorneys. And if they aid, I believe they would not be happy about 
it. 

And here is another point we need to remember: since plaintiff' attorneys usually 
receive at least one-third of awarded damages, it is not auTprising that they have 
an incentive to ex^gerate economic damages. Conversely, since defense attorneys 
are generally paid by the hour, they have an incentive to drag out a case as long 
as possible. So not only do fraud, abuse and litigatjon lead to hi^er premiums, they 
also result in delayed compensation for those who are seriously mjured. 

In essence, Auto Choice was designed to address the rising costs of personal in- 
jury lavrsuits by reducing the number of suits for non-economic damages. But, Mr. 
CSiairman, allow me to cQspel one bit of disinformation that the subonnmittee wiU 
likely hear today: Auto Choice does not take away anybody's right to recover pain 
and alluring damages. 

On tJie contrary, under this legislation, individuals are given the fivedom to 
choose between the current tort regime, under which their options to claim for eco- 
nomic and pain and suffering damages are preserved, or a new primarily first-party 
system in which they dedde to forego their option to sue (or be sued) for pain and 
suffering in moat cases. Simply put, those who choose the new option, called per- 
sonal protection insurance, or Ppl, will see quicker compensation and lower overall 
premium rates — at least 24 percent lower. 
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Again, let me traiulate percentages into real numben that affect real people. The 
24 percent savings that we prqject means that driven would save an average of 
$184 a year on each auto insurance policjr. Drivers in some states could see even 
greater savings. But whatever the amount, families should have the freedom to 
choose an auto insurance policy that beet fits their needs and lets them keep more 
of their hard-earned pa^. 

Nationwide, the saving are even more spectacular. The JEC r^rts that we 
could see a potential savings of )36 billion the first year, and $193 billion over five 

Mr. Chairnian, this is like a $193 biUion tax cut. 

And it's not just those who live in suburbs and drive Volvos, Mercedes and BMWs 
who will benefit fiiom Auto Choice. The fact of the matter is, lower income families 
who live in urban areas where liability premiums are higher would see the greatest 
benefits of Auto Choice. 

If Auto Choice becomes law, low-income drivers could see their auto insurance 
rates cut by more than a third. 

Auto Choice is for the men and women, the moms and the dads, who sit at the 
kitchen table every month with the family checkbook trying to balance the family 
needs with the familv budf(et They should have the freedom to choose an auto in- 
surance policy that oest ms their needs and lets them keep more of their hard- 
earned pa^ to meet their obligations and pursue their dreams. 

And while weVe on the topic, Mr. Chairman, the concept of freedom upon which 
Auto Choice is built does not apply exclusively to individuals; it applies to the states 
as well. Unlike other proposals that emanate from Washington, the Auto Choice Re- 
form Act is not a mandate on states, nor does it usurp their authority to regulate 
automobile insurance. Nor does it employ a "carrot find stick" approach to coerce 
states to participate. The cherished principle of federalism is preserved. The fact of 
the matter is, states are fi«e to opt out of Auto Choice at any time — and without 
fear of federal reprisal. 

Finally, Mr. Cnairman. let me just make a personal observation. Since I became 
Majority Leader, I have, oy and large, refrained fivm sponsoring legislation. In fact, 
until I introduced the Auto Choice Itefbrm Act, 1 had introduced only two personal 
l^islative initiatives during my tenure as Majority Leader — both of which promote 
fi«edom and responsibility. 

I introduced tne Auto Choice Reform Act because it is also about freedom and re- 
sponsibih^— the freedom of individuals to choose whafs best as they take respon- 
sibility for themselves and for their families. And with that fi'eedom, they will make 
responsible decisiona. We should always bear that in mind sa we in Congress do the 
people's business. 

lliankyou. 

Mr. OXLEY. I theink the gentlemiin. No predictions about the 
Cowboys, though? 

Mr. Armey. No. I was tempted to say that I was trying to figure 
out what this Viagra is about. 

Mr. OxLEY. We now turn to our distinguished panelist, the junior 
Senator from Kentucl^ Mr. McConnell. 

STAI^kfENT OF HON. MITCH McCONNELL, A UNITED STATES 
SENATOR FROM THE STATE OF KENTUCKY 

Mr. McConnell. Thank you, Mr. Chiiirman. I appreciate very 
much the opportunity to be here. As you know, I am the principsu 
sponsor of tne auto choice bill in the Senate. The principm cospon- 
sors are Senator Moynihan from New York and Senator Lieberman 
from Connecticut. We do have strong bipartisan support. As M^'or- 
ity Leader Armey has mentioned, the M^'ority Leader of the Sen- 
ate does intend for this to be on our agenda this year. 

The current automobile liability insurance system is broken 
down and must be repaired. The tort system forces consumers to 
pay punishingly high premiums for inefficient, inequitable cov- 
erage. The average low-income family is forced to pay more for auto 
insurance in just 2 years than the entire value of their car. 
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Why are consumerB forced to pay so much? Because our Nation's 
auto insurance system is clogged and bloated by fraud, wasteful 
litigation and abuse. In 1996, the FBI announced a wave of indict- 
ments stemming from Operation Sudden Impact, a wide-ranging 
investigation of criminal fraud schemes involving staged car acci> 
dents Emd massive fraud in the health care system. The FBI uncov- 
ered criminal enterprises staging bus and car accidents in order to 
bring lawsuits and collect money from innocent people, businesses 
and governments. 

A recent episode of ABC's 20/20 also focused on the rampant 
fraud that plagues our Nation's auto insurance system. This expose 
shlned a bright light on the current system of corruption, perver- 
sion and human tragedy. It is my understanding that today's hear- 
ing will allow the committee to hear firsthand from a former con- 
spirator in a staged accident scam as well as from a prosecuting 
attorney who has worked to stamp out these dangerous and costly 
criminal enterprises. 

Gordon Stewart, the president of the Insurance Information In- 
stitute, has estimated that auto insurance fraud is a $25 billion 
business. And FBI Director Louis Freeh has estimated that every 
American household is burdened by an additional $200 in unneces- 
sary insurance premiums to cover auto insurance fraud. 

In addition to the pervasive criminal fraud that exists, the incen- 
tives of our litigation system encourage injured pEirties to make ex- 
cessive medical claims to drive up their dsmiage clftims in lawsuits. 
The RAND Institute for Civil Justice has concluded that 35 to 42 
percent of claimed medical costs in car accident cases are excessive 
and unnecessary. Let me repeat that in simple English: Well over 
one-third of doctor, hospital, physical therapy and other medical 
costs claimed in car accident cases are for nonexistent iivjuries or 
for unnecessEtry treatment. The value of this wasteful health care 
then, $4 billion imnually. 

I don't need to remind anyone of the ongoing local and national 
debate over our health care system. While people have strongly 
held differences over the causes and solutions to that problem, Uie 
RAND data make one thing certain: Lawsuits £md the potential for 
hitting the jackpot, which the Majority Leader mentioned, drive 
overuse and abuse of the health care system. Reducing those costs 
by $4 billion annuidly without depriving one person of needed med- 
ical care is clearly in our national interest. 

Why would individuzils engage in staged auto accidents? Why 
would injured parties inflate their medical claims? It is simple 
arithmetic. For every $1 of economic loss, a party stands to recover 
$3 in pain and suffering awards. In short, the more you miss work, 
the more you go to the chiropractor, the more you stand to get from 
the jury; and the more you get from the jury, the more money your 
lawyer puts in his pocket. 

One estimate found that attorneys receive approximately $17 bil- 
lion a year from auto accident litigation. In fact, the Insuremce In- 
formation Institute has found that 28 cents of every insurance dol- 
lar ends up in the pockets of lawyers. This is two times the amount 
of money that injured parties receive in medical bills £md lost 
wages. Surely we would all agree that a system is fundamentally 
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flawed when it pays lawyers more than it pays injured parties for 
economic losses. 

Let me conclude by spelling out the cost of auto insurance fraud 
in economic terms. The 20i^0 episode that I mentioned earlier fo- 
cused on a man named Paul Langman. At the age of 70, Mr. 
Longman had just bought his first new car. What Mr. Langman 
didn t know was that, unfortunately, the new car made him a tar- 
get for a stfiged accident. Why, you might Eisk? Well, it is because 
new cars are typically well-insured and offer a good pot of pain and 
suffering dollars. 

Sure enough, Mr. Langman was forced into a staged accident and 
tragically kifled. According to 20/20, the perpetrator of the staged 
accident even had the nerve to raEike up a story about holding a 
dying Paul Langman in his arms so he could collect money for 
posttraumatic stress disorder and seek pain and suffering dollars. 
Mr. Longman's daughter concluded this tragic story leimenting 
that, and I quote her, "My father was worth a lot more money than 
$10,000 or whatever they thought they were going to get." I don't 
think I c£tn add a single thing to that stoiy. 

Auto choice seeks to take away the fraudulent incentives of to- 
day's system. If there is no pain and suffering lottery, then there 
is no reason to play the game. 

I would like to thank you, Chairman Oxley, for inviting me to 
testify today. We are going to try very hard to move this issue in 
the Senate, and Majority Leader Dick Armey's resolve to do like- 
wise in the House is very reEtssuring. 

Thank you for the opportunity to be here. We are going to be vot- 
ing shortly in the Senate. You have some real experts to hear from 
who are the true inspiration behind these proposals. 

Mr. Oxley. It is always good to have you here, and we under- 
stand the voting procedures over there. 

[The prepared statement of Hon. Mitch McConnell follows:] 



The current automobile liability insurance system is broken down and must be 
repaired. The tort system forcea consumers to pay punishinglj^-hi^h premiums for 
inefBdent, inequitable cover^e. The averse tow-income family is forced to pay 
more for auto insurance in two years than the entire value of their cor. 

Why are consumers forced to pay so much? Because our nation's auto insurance 
system is clogged and bloated by fraud, wasteful litigation and abuse. 

In 1996, the F.B.I, announced a wave of indictments stemming from Operation 
Sudden Impact, a wide-ranging investwation of criminal fraud schemes involving 
staged car accidents and maasiTe fraud m the health care system. The F.B.I, uncov- 
erM criminal enterprises staging bus and car accidents in order to bring lawsuits 
and collect money fiT>m innocent people, businesses and governments. 

A recent episode of ABC's 2QI2,Q" also focused on the rampant fraud that plagues 
our nation's auto insurance system. This expose shined a bright light on the current 
BTBtem of corruption, perversion and human tragedy. Today's hearing will allow the 
Committee to hear flrat-hand from a former conspirator in a staged-accident scam, 
as well as from a prosecuting attorney who has worked to stamp out these dan- 
gerous and costly criminal enterprises. F.B.I. Director Louie Freeh has estimated 
Uiat every American household is burdened by an additional $200 in unnecesBary 
insurance premiums to cover auto insurance fraud. 

In addition to the pervasive criminsi fraud that exists, the incentives of our litiga- 
tion system encourage iiqured parties to make excessive medical claims to drive up 
their damage claims in lawsuits. The BAND Institute for Civil Justice has concluded 
Uiat 36 to 42 percent of claimed medical costs in car accident cases are excessive 
and unnecessai;. Let me repeat that in simple English: well over one-third of doc- 
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tor, hoapital, physical therapy and oth«r m«dic«l cc«ta claimed in car accident casaa 
ere for nonexiatent iqjuriae or for unneceeaary treatment. 

The value of this waateful health care? Four billion dollan annually. I don't need 
to remind anyone of the ongoing local and national debate over our health care eya- 
tem. While people have strongly-held diSerencea over the causes and aolutions to 
that pnriilem, the RAND data make one thing certain-^awauita, and the potential 
for hitting the jad^ot, drive overuse and abuse of the health care nstem. Reducing 
thoee coats by $4 billion amiually, without depriving one person of needed medical 
can, is deam In our national intereat 

Wny would individuala engage in staged auto acddente? Why would an injured 
party inflate their medical clairna? IVa ^ple arithmetic. For every $1 of economic 
ues, a par^ stands to recover up to $3 in pain and aufflBring awards. In short, the 
more you mis* worii and the more you go to the chiropractor, the more you stand 
to get from the jury. And, the more you get from the jury, the more money your 
attorney puts in nis own pocket 

One eaomate found that attorneys receive approadmataly $17 billion a year from 
auto Bcddent litigation. In fact, the Insurance Infbnnalion Institute has (bund that 
twenty-e^t cents of every insurance dollar ends up in the pocket of attom^. This 
is two times the amount of moaey that injured parties receive in medical tulls and 
lost wages- Surely we would all afToe that a •yatem ia fiindomentally flawed when 

!* T .1 — :. : — J -gi^^ for economic looses. 

ingress, and again in this Congresa, to 
e oners consumers a way out of the cur- 
rent system of frauj and abuse. Moreover, it helps to ensure that more of the insuT' 
once aoUor goes to injured parties, not to lawyers. Which, of course, explains why 
the New YoHt Timea has endorsed Auto Choice concluding that "everyone would 
win— except the lavryers." 

Auto CluHce seeks to take-away the fraudulent incentives of tonlay's system. Insur- 
ing on a first-parly baais for economic loas will significantly reduce the current in- 
centivee for criminal firaud and for padding mediral claims in the hopes of hitting 
the jackpot. If there's no poin-and-sufTering lottery, then there's no reason to play 
the game. 

In closing Mr. Chairman, I'd like to point out that Auto Choice can be summed 
up in two words: choice and saving. Consumers need and deserve both, 

1 would like to thank the Chairman for inviting me to testify at this important 
hearing today. I have had a lons-standinR interest in this issue and am particularly 
honored to have Congressman Moran and Muori^ Leader Armey leading the fight 
here in the House. They are doing a terrific job, and I am grateful for their support 
and leadership. 

Mr. OxLEY. Our next witness, the gentleman from Northern Vir- 
ginia, Jim Moran, who represents a lot of Members when the Con- 
gress is in session, so it is always good to have him here with us, 
and we now recognize the gentleman from Virginia. 

STATEMENT OF HON. JAMBS P. MORAN, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF VIRGINIA 

Mr. Moran. Thank you very much, Mr. Chairman. I know that 
we are going to get an opportunity to get into some of the points 
made by some of your colleagues on the panel. 

I woiUd suggest to my friend Emd colleague Mr. Stupak that with 
regard to Michigan, the premiums would be considerably higher, at 
least 20 percent higher, if there were not no-fault legialation in ef- 
fect. But still, 50 percent of the premiums go to pain and suffering 
litigation because you have got a verbal threshold. The same thing 
with New Jersey. That is not the case with the legislation that we 
are proposing. 

One other thing that needs to be clEirified. States can opt out any 
time. It doesn't matter that they don't go into session but once 
every 2 years. A State ceui opt out 5 years from now, 10 years. The 
90 days applies to the insurance commissioner. If he can show that 
it would not reduce premiums by at least 30 percent, then within 
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90 days they can opt out of the system. So that is how the 90 days 
applies, but we will be able to get into some of those specific re- 
sponses in a moment. Let me lay out the overall context here. 

In a day when the automobile has become an indispensable part 
of virtually everyone's way of life, we are still dependent on a tort 
system that is based on centuries old English common law to seek 
and obtain compensation when an accident involves two or more 
vehicles. That system worked well when buggies outnumbered cars, 
but in today's environment when most families have two auto- 
mobiles, it is a very inef^cient system. The statistics dictate that 
the greater number of cars and the more miles they are driven, the 
greater the chances of an accident occurring. Senator Mojrnihan 
would go so far as to say it is an inevitable result of this transpor- 
tation system. So they are not really accidents, they are — a certain 
number of collisions are bound to occur, and the problem is that 
we are attempting to find fault where fault oftentimes does not 
occur. 

Why should we be dependent on an 18th century concept and a 
judicial system to assign fault before compensation can be award- 
ed? At some point the tort system will collapse under its own 
weight of pending cases. 

^d equally troubling, the opportunity to collect compensation 
for pain and suffering has encouraged massive fraud and claim 
buildup that has driven premiums upwards at much higher than 
the rate of inflation. Today 1 in 7 drivers, as Mr. Bilbray cited, 
drives illegally without automobile insurance because they have to 
have their car, and they can't afford these higher insurance pre- 
miums. According to the FBI, every American household is paying 
$200 in unnecessary insurance just to cover fraud £md abuse within 
the system. So while pio^ing $200 just to cover the fraud and abuse 
that other people are exacting on the system, there are a dramatic 
increfise of nuisance suits claiming losses which are clogging our 
courts despite the fact that the number of serious automobile acci- 
dents has actually decreased nationwide. 

In the District of Columbia, the automobile £iccidents over the 
last 12 years declined by 22 percent, and yet the number of law- 
suits went up 137 percent. What's wrong with the system? 

And perhaps the most troubling aspect of the present tort-based 
system is that it fails to provide compensation for those who need 
it the most. Twenty cents out of every insursmce dollar goes to in- 
jured people, only 20 cents out of the insurance dollars. Twenty- 
eight cente goes to the trial lawyers. 

According to the RAND Institute, seriously injured automobile 
accident victims, those with economic damages in excess of $25,000 
on average, recover only half of their economic losses. And accident 
victims who are really injured, those who have legitimate claims of 
over $100,000, collect only 9 percent of their economic losses. So 
given the fact that most Eiccident victims with serious injuries fall 
way short of recovering full compensation for their economic dam- 
ages, they have little chance of receiving anything for pain and suf- 
fering, but lawyers get 100 percent compensation. 

The Auto Choice Reform Act — I want to turn to some of my trial 
lawyers behind me, and I think they know. The Auto Choice Re- 
form Act offers the consumer an alternative that offers lower rates 
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and better, more timely compeneation. In short, Auto Choice pro- 
vides drivers first party insursince coversige for their full economic 
dam^es up to the policy's limits in return for waiving the right to 
sue and collect siny monetary award for pain and suffering. Policy- 
holders will be guaranteed compensation within 1 month of submit- 
ting their claim and would still retain the right to sue and collect 
from an at-fault driver for economic damages that exceed their pol- 
icy limits because most compensation would occur outside of court 
without the need for attorneys. 

Auto Choice can provide a reduction in bodily injury premiums 
of about 45 percent. That is where we are getting the savings that 
would apply to all drivers. For the single male driver from Los An- 
geles with a clean record, the savings would be more than $1,000 
a year. "Riat is because in Los Angeles 99 times out of every hun- 
dred times there is fin accident, there is a lawsuit, when statis- 
tically only 1 in 10 times is there a legitimate iiyury. If the savings 
don't materialize, the State Insuriince Commissioner can ban Auto 
Choice from being offered. 

Because Auto Choice eliminates the incentive for fraud £md claim 
buildup by limiting the option to sue for pain and suffering. Auto 
Choice will reverse the compensation paradigm that overcompen- 
sates victims with minor injuries and undercompensates victims 
with serious injuries, l^e bottom line is that even though Auto 
Choice drivers waive their right to sue for pain and suffering, they 
would actually increase the £imount of money they would get and 
shorten considerably the time. Right now it takes 16 months before 
they can get compensated. They get compensated more money 
within 1 month if they are involved in a serious accident. 

And I want to stress the importsmce of this l^slation to cities 
and the urban poor. Cities and their residents suffer the distinction 
of paying the highest premiums, experience the greatest incident of 
fraudulent claims, and receive mostly inadequate compensation for 
serious accidents. City residents pay auto insurance premiums that 
are more than a third higher than those charged to nonurban resi- 
dents. That is one of the reasons that people are moving out of the 
cities to the suburbs. For the working poor, the cost of insurance 
if often higher than the value of the automobile and can rob fami- 
lies of up to a third of their total smnual income. The Auto Choice 
bill offers urban residents a chance to reduce their premiums by at 
least a quarter imd thereby reduce the premium differential be- 
tween urban and suburban jurisdictions by half. That means a lot 
in terms of trying to rebuild our cities, and it certainly offers relief 
from the rising number of lawsuits brought against government 
agencies. 

According to the U.S. Bureau of Justice statistics, automobile 
tort cases make up the single most common type of tort litigation 
brought agfunst governments. It accounts for almost half of euI tort 
cases in which the government is the primary defendfmt. Govern- 
ments were the defendants in about a third of all of the jury ver- 
dicts in excess of a million dollars even though they represented 
only 8 percent of all such cases. What is wrong here? What is 
wrong is that people recognize that it is cities that have the deep- 
est pockets. It is not because city-owned vehicles and their drivers 
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are notoriously reckless drivers. They are prime targets for fraudu- 
lent lawsuits. 

The present system and the opportunity to get cash back in ex- 
cess of any quantifiable economic loss has contributed to a moral 
decay and a disrespect to our system of justice. For the average 
law-abiding citizen, the incentives to cheat on a minor accident etnd 
inflate claims are often too great to resist. From their perspective, 
the automobile insurance companies are too liberal in raising rates 
and too stingy in providing compensation, and so this is an oppor- 
tunity to get payback from a minor accident. And so people nave 
this attitude oftentimes when they are on the street, "Hit me, I 
need the monev." That has got to be changed. We all suffer. We are 
all threatened oy that kind of an attitude. 

Now, we think we need to give drivers a real choice. Those who 
stay in the current tort-based system and play the pain and suffer- 
ing lottery, they can continue to do so. But those who want to leave 
the system would have a choice. 

Denver, Colorado, Mayor Wellington Webb, he is chair of the 
U.S. Conference of Mayors Advisory Board, he endorsed this legis- 
lation. He said, "Auto Choice replaces waste and fraud and ineffi- 
ciency with consumer choice and faster and fuller compensation for 
injuries." He said a lot more profound things, but I am not going 
to take up your time because I think the fact that a mayor who 
is that successful and responsible, his endorsement should speak 
for itself. 

I ur^ this committee to support the Auto Choice Reform Act. I 
think it is the right thing to do, and it could not be done too soon. 

Thank you. 

[The prepared statement of Hon. James P. Moran follows:] 



is a relatively new propcsal, the concept has 

been around since the 1960b when it was first developed by Virginia Law Professor 
JeSrey O'Connell. The only real change between the tune the concept first appeared 
and tod^ is that the reasons for adopting this proposal have only grown more com- 
pelling. In a day when the automobUe, for bett^ or worse, has become an indispen- 
sable part of our way of life, we are lately dependent on the tort system that is 
based on centuries old English Common Law to seek and obtain compensation when 
an accident involving two or more vehicles occur. 

This syitam may nave vroAed weU when the buggies outnumbered cars, but in 
todaVs enviionment where there are 1.9 cars per family it is an inefGdent system. 
The law of statiatics dictates that the greater the number of care and the more miles 
they are driven, the greater the chances of an accident occurring. Senator Moy- 
nihan, a cosponsor of the companion Senate bill, would go so far as to state that 
traffic accidents are not accidents per say, but that they were "perfectly predictable 



some point in the 

...n wd^tofpendinc 

Elqualqr troubling, uie opportunily to collect compensation for pain and suffering 
has encouraged massive fraud and '■1"'"' "buildup that has driven premiums up- 
wards at one-and-a-half times the rate of inflation since 1987. (Today, one in seven 
drivers drives illegally without automobile insurance moat of these illegal drivers 
need their car but cannot afford the high premiimis,) According to the FBI, every 
American household pays an additional $200 in unnecessary insurance premiums to 
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cover fraud and abuse within the system. Dramatic incresses in nuiaance suits 
dsiming inflated losses are cloaging our courts, deapite the fact that the number 
of serious automobile accidents has actually decreased nationwide. 

Perhaps the most troubling aspect of the present based tort system ia that it fails 
to provioe GompenBatioii to those who need it the most According to the Rand Insti- 
tute, Bwiausly injured auto accident victims, those with economic damages (medical 
bilia and lost wages) in excess of $25,000 on average recover only 56 percent of their 
ecottomic losses. Acddent victims with economic damages greater tluui $100,000 col- 
lect on avera^ less than 9 percent of their economic losses. Given the fact that most 
accident victims with serious injuries fall far short of recovering full compensation 
for their economic damages, they have Uttte chance of receiving anytlting for pain 
and suffering. 

The Auto Choice Reform Act offers the consumer an alternative that guarantees 
lower rates, and better, more timely, compensation. In short, Auto Choice provides 
drivers first party insurance coverage for their full economic damages up to their 
poli<7's limite in return for waiving the ri^t to sue and collect any monetary award 
at ptia and suCferiiu;. PoUcy holders would be guaranteed compensation within 30 
d^ of submittins t£eir claim and would still retain their right to sue and collect 
mm the at fault driver for economic damages that exceed their own policy limits. 
Because most compensation would occur outside of court without the need for attor- 
neys, who collect more than 28 percent of every premium dollar under the present 
tort-based insurance system, Auto Choice can provide a reduction in bodily injun 
premiums of appKudmataly 45 percent. The resulting savings on a driver's overaU 
premium would be reduced by at least 24 percent. For the single male driver from 
Lob Angeles, with a dean record, the saving's would be more than (1,000 per year. 
It the savings dont materialize, the state can ban Auto Choice from being ofEered. 

Because Auto Choice eliminates the incentive for fraud and claim buildup, by lim- 
iting the option to sue for pain and sufGering, Auto Choice will reverse the current 
cnnpensation paradi^ that overcompensatea victims with minor injuries and 
under-compttisates victims with serious iiuuries. The bottom line is that, even 
thou{^ Auto CSioice drivers waive their rignt to sue for pain and suffering, they 
would actually increase the amount and timeliness of compensation they receive, if 
involved in a serious accident 

I would like to stress the importance of this legislation to dties and the ui^an 
p«wr. Cities and their residents suff^ the distinction of paying the highest pre- 
miums, experience the greatest incidence of fraudulent claims, and receive grossly 
Inadequate compensation for serious injury. City residents pay auto insurance pre- 
miums that are 32 percent higher than those charged to non-urban residents. As 
a result, urban areas suffer a number of significant and costly consequences. The 
cost of living and the h^ coat of doing business in cities causes many residenta 

better . _ 

of the niEh cost of suto insurance. For the working poor, th 

<rften higher than the value of the car and can rob families of up to one-third of 

their total snnual income. 

The Auto Choice offers urban residents a chance to reduce their premiums by at 
least 25 percent and thereby reduce the premium differential between ui^an and 
suburban jurisdictions by at least 50 percent. Auto Choice also offers cities reUef 
from the rising number of lawsuits brought against government agencies. According 
to the U.S. Bureau of Justice Statistics, autmnobile tort cases make up the sini^e 
most common type of tort liti^tion brought against Eovemmente, accounting for 44 
percent of all tort cases in wtuch the government is Uie primary defendant. Govern- 
ments were the defendants in close to one-third of all jury verdicts in excess of $1 
million, even though they reprosented less than eight percent of all such cases. Ei- 
ther dty own vehicles and their drivers are notoriously reckless or they are prime 
tweets for fraudulent lawsuits since they often have deep pocket liabilities. 

This <d»ervation raises my final point. The present system and the opportunity 
to get cosh back in excess of any quantifiable economic loss has contributed toward 
a moral decay and disrespect to our system of justice. For the average law-abiding 
citizen, the incentives to cheat on a minor accident and inflate claims are often too 
great to resist. Fnm their perspective, automobile insurance companies are too lib- 
eral in rate increases and too stingy to provide adequate compensation. The oppor- 
tuni^ to get "payback" following a minor accident can be very tempting. We all 
know in our hearts that the "hit me, I need the money," is rampant in reality. How 
else can one account for a situation as reported in the Wathin^n Post last year 
that, while the number of serious car crashes in the State of Maryland decreased 
by 12 percent between 1997 and 1985, the number of accident-related suits was up 
71 percent In the District, auto acddente fisll by 22 percent over the same time pe- 



isinesses to relocate to the suburbs. Opportunities fbr mobili^ and access to 
paying jobs for moderate and low-income city residents are Umitod because 
nigh cost of auto insurance. For the working poor, the cost of insurance is 
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nod, but the number of lawsuits increased by 137 percent. Nationwide, between 
1967 and 1993 the number of serious automobile accidents decreased by 7 percent, 
while the number of liabilil^ claims increased by more than 36 percent. 
Lef s give drivers a real choice. Those who want to stay in toe current tort-based 

gstem and play the pain and suffering lottery can do so. Those who want to leave 
at system should be given that choice. As Denver Mayor Wellington Webb, who 
recently endorsed this legislation, said, "Auto Choice replaces waste and fraud and 
inef^dency with consumer choice and faster and fuller compensation for ii^jurieB.' 
Let's give the American people a choice; I urge you to support the Auto Choice 
Reform Act. 
Thank you. 

Mr. OXLEY. lliank you, gentlemen. We appreciate your testi- 
mony. 

Let me ask both of you, if this bill passes and is signed into law, 
take us through how that effects the States, the average consum- 
ers. Is it phased in? How does it work in a practical way? 

Mr. AiuoiY. Well, my guess would be that the State on a State- 
by-State basis would say, let's give it a try. The insurance industry 
would then be marketing a new product in the State. They would 
be selling a PPL If I go in to buy automobile insurance and they 
say — my agent says, I have this new option called a PPL It is per- 
sonal protection insurance. Here is the deal, you pay lower rates, 
but you forsake your choice to sue under pain and suffering should 
you have £ui accident, and you collect from your own insurer, from 
us. 

Obviously they are going to have to lower the rate on that policy 
by enough to convince me that this is the better deal th£ui the in- 
surance that I have been buying that gave me all of those wonder- 
ful whistles and bells that I had before. 

Now, what I would think the insurance commissioner would do 
and the State legislature would do would be to monitor the savings. 
This is essentially what we encourage them to do. If, in fact, you 
have the savings through the lowering of the rates and the pur- 
chase by your citizens, you would probably find it in the best inter- 
est to stay in the option. 

If you don't find the savings, you may choose to opt out. On the 
other hand, if you are a State like — ^well, I'm from Texas, a State 
of great wisdom and respect for the individual's rights, you are nat- 
urfdly going to opt in right away. But other States may not be so 
devoted; let's say Ark£ins£is just for a choice. Arkansas may opt out 
right away. Their unfortunate luck will be that folks from Arkan- 
sas talk to folks from Texas, and they are going to find out about 
those lower rates, and my guess would be that States that may 
have made the decision to opt out early might find themselves con- 
vinced by their citizens to opt back in later. 

Mr. OxLEY. What happens in a situation where that motorist 
from Arkansas is traveling in Texas or vice versa and heis an acci- 
dent in a different venue; what happens under your legislation, ei- 
ther one of you? 

You might want to answer that, Jim, because it was particularly 
raised about Vi^nia. 

Mr, MORAN. 'Hiey would be immune from a lawsuit. Once you 
choose this personal protection insurance coverage, you are safe 
from being sued for pain imd suffering. Now, other drivers in a 
State that has this personal protection insurance coverage can elect 
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to get tort insurance (»verage themselves so that they can be com- 
pensated for pain and suffering, but you are protected against suit. 

Mr. OXLBY. So if I am insured Iw an Ohio company, and I have 
got an Ohio driver's license, and I am involved in an accident in 
McLean, Virginia, I have got some kind of immunity of being sued? 

Mr. AJlMEY. If I may, and this may be one of the areas where 
your committee may want to examine the legislation, as I under- 
stand it under current law, there is a choice of law with respect 
to the State. That is to say the States — ^the laws of the State in 
which the accident takes place are the laws that would govern the 
manner in which the claims would be resolved in the State. 

If you were a person that preferred to stay in the pain and suf- 
fering lottery, and if you were absolutely convinced that the golden 
ring WEis just right around the next comer you turned, you would 
probably move to a State with that opt out and be careful never 
to drive in a State that opted in. My guess would be, in the end, 
those States that opted out would be the States that would have 
the high incidence of insurance fraud, and the States that opted in 
would nave the low incidence of insurance fraud, because obviously, 
if it is your desire to defraud the system, you would move to that 
State that makes it more defraud-friendly, according to that term. 

Mr. OXLEY. Well, we do have a mobile society. That seems to be 
rather a stretch, at best. 

Mr. Armey. But, Etgain, what we are se^l^ching for is a uniform 
standard of opportunities across the country, and we have a high 
ranfldence in the legislation. But what we have today is different 
standards in different States, so as you move your automobile from 
State to State, you move your automobile, as it were, from the 
State of Virginia to the State of Tennessee, Emd your liability and 
your settlement circumstances are governed by the different States. 

Mr. OXLEY. Well, I can understand that. Of course, that has been 
the traditional law; that is, if you are — ^where the accident occurs 
becomes the venue for the lawsuit, but if I am involved in £m acci- 
dent aa an Ohio driver in Virginia, I am not sure that I can all of 
a sudden make myself immune from legal actions in the Common- 
wealth of Virginia under any circumstances. 

Mr. Armey. What we expect to see happen here is more States 
complying with a more uniform stand^-d than what you have 
today. But there is the dilemma of reconciling your coverage pur- 
chase in one State against the laws of the State in which you have 
the accident with a greater diversity of configurations than we 
would anticipate would be consequent to this adoption of this legis- 
lation and the more uniform application of its provisions across all 
States, or most States. 

Mr. OXLEY. My time has expired. 

The gentleman from the Upper peninsula. 

Mr, MORAN. Mr. Chairmein, may I respond to that further, be- 
cause this is going to be, perhaps, the most controversial issue, par- 
ticularly during a transition period. Massachusetts has no-fault in- 
surance. They have a threshold, so it doesn't work effectively, but 
they have some form of no-fault insurance. If they get hit in Vir- 
ginia, which does not have no-fault insurance, the State's laws 
apply, so they could be sued for pain and suffering if that is what 
you are asking. But wherever the accident occurs, people are going 
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to be vulnerable for pain and suffering if there is not a no-fautt siys- 
tern in effect in that State, even if they have no-fault insurance in 
their State of origin. 

Mr. OxLEY. Under current law, 

Mr. MORAN. Yes, that is under current law, that is right. But 
that would continue to be the case. If you get hit in a State that 
has opted out, you could still be sued for pain and suffering, if it 
is a pain and suffering — ^you know, if it is a 

Mr. OxLEY. Under your bill. 

Mr. MORAN. Under this bill, yes. So State laws continue to apply. 
It is just that the reason for trying to make it uniform nationwide 
is you would have leas incidence of that occurring. You would have 
less disparity from one State to another. 

Mr. OxLEY. The gentleman from Michigein. 

Mr. Stupak. Thank you, Mr. Chairman. 

With all due respect to the Majority Leader, people are not going 
to move so they c£in go sue in some other State for pain and suffer- 
ing. Tliat is just not going to happen. Let's take a look at this. If 
no-fault is buc^ a wondenul deal, why has no State piissed a no- 
fkult law since 1976? In fact, three States have repemed no-fault 

And this proposal that you are proposing here today was actually 
put forth before the voters of Califomia, and by a 2 to 1 mar^n, 
they rejected it, and the reason is this. You know, you say that you 
are going to save 30 percent. Well, why don't we put in a proposal 
or mechanism in this bill that says your rates will go down 30 per- 
cent, and they will remain down 30 percent, and if it doesn't work 
in 3 years, we repeal the whole thing. And if you really believe that 
is going to happen, I would ask you to put that in there because 
the same thing with the product liability bill, the cost of a ladder 
is $20 more just for liability. Well, then, reduce it 20 percent. It 
is not going to happen; it just doesn't happen. 

In fact, if you t^e a look at it — and I will take the health insur- 
ance — excuse me. National Association of Insurance Commis- 
sioners, who administer this auto insurance in their States, the 
highest premium, the average auto insurance premiums are no- 
fault states at $729. Traditional law where you can sue for pain 
and suffering is $619. A hybrid of the two, if you will, where you 
can opt out or opt in, however you want to ceQI it, it is $657. 

Take Michigan, and go back to it, Mr. Moran. You brought that 
one up. We have it. We have caps on how much you can sue for, 
we have caps on when you can sue, and yet our policies are going 
up 21 percent a year. I mean, I just don't see it, emd we are a no- 
fault State in the truest sense. Would you be interested in putting 
in a provision that says everyone's insurance would be reduced by 
30 percent? 

Mr, Moran. But we have a provision that is very much like that, 
Bart. What we say is that if the insurance commissioner concludes 
it is not going to save at least 30 percent in insurance premiums, 
then they opt out. 

Mr. Stupak. And that's section C, a finding described under 
paragraph A, where the insurance commissioner makes that deci- 
sion, and any review of such finding under subparagraph B occurs 
not later than 90 days of the encictment of the act. 

Mr. Moran. Sure, but then the legislature can opt out anytime. 
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Mr. Stupak. Pardon? 

Mr. MoRAN. The legislature can opt out anytime. The legislature 
is not bound by that 90 days. 

Mr. Stupak. Well, then, will you put in there a D that says you 
can opt out anytime the State legislature wants to? 

Mr. MoRAN. There is nothing precluding the legislature from opt- 
ing out. 

Mr. Stupak. And there is nothing from precluding the legislature 
from passing your ao-called bill if they really wanted it, correct? I 
mean, States could do it right now if they wanted it, without this 
Federal legislation; is that correct? 

Mr. MORAN. That is correct. There are a lot of things States 
could do but don't do because their neighbors are not doing them, 
and at some point, you know, we feel as though we ought to pro- 
vide some leadership and attempt at uniformity so that it makes 
more sense for each State. We do the same thing with almost all 
of our national legislation, whether it be AFDC or whatever. You 
know, we try to avoid races to the bottom, but we give options to 
the States. This provides Em underlying uniformity, but it gives an 
option to the State to opt out Emd have its own system. 

Mr. Akmby. If I might, I would like to respond to two points. 
First of all, you will have in a subsequent panel a gentleman who 
at one time made a lucrative living through insurance fraud, and 
I would suggest you ask that gentleman if he would have been will- 
ing to move from one State to another State to ply his trade, and 
it will be interesting for me to see what his reaction to that ques- 
tion might be. 

What we are trying to do with this legislation is right now, by 
mandate, for all insurance purchasers across the country, the coin 
has turned up tails; that is, you are going to buy all this coverage, 
whether you want it or not, whether you use it or not, or whether 
you can afford it or not, by mandate of the State law. And the 
State legislative bodies have periodic efforts in the different States 
to turn that coin over to heads saying, you have a head, make your 
choice, be responsible, and your fate is in your own hands. The tort 
lobby, of course, is very effective in State legislatures and often 
prevents that coin from being turned over. 

We are simply saying let's turn the coin over, heads up, iind then 
let the burden of proof before the State insurance commissioner, 
before the State legislative body and on the tort lobby be — ^to turn 
it the other way, it is fair enough. It hfts been sitting there on tails 
long enough, let us have our chance for heads and see if it works 
out. If it doesn't work out, every State hiis got a right to go back 
to their mandatory requirement of all people in the State that they 
buy insurance, and in that insurance they pay additional funds for 
protection that would allow them to sue for pEtin £md suffering, 
even if, in fact, their insurance users do not intend and would 
never use that option. 

Mr. OXLEY. The gentlemsm's time has expired. 

Mr. STUPAK. Mr. Chairman, if I may. 

We passed a bill last night on the floor which said there is no 
unfunded mandates more than $100 million. If you pass this no 
choice scheme that you have here, it is going to be more than $100 
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million, and wouldn't it be contreiry to the bill you passed last night 
on the floor because it included also private? 

Mr. Akmey. Well, I don't understand where you get that this is 
a mandate. What we are saying is we are saying we will not man- 
date to the consumer of auto msurance that they must buy cov- 
erage that they don't oftentimes, most oftentimes, I would argue, 
don't want, don't need and won't use, and we are saying to the 
State, you have an opportunity now to opt out from providing this 
to your citizens if they will let you get away with it. 

Mr. Stupak. If you opt out, you are mandating this piece of legis- 
lation. This is the only place they can opt to if they choose to take 
this. And even if half the States, if 10 States did this, you got more 
than $100 million, and you are in violation of the law you passed 
last night. 

Mr. Akmey. What we are doing is we are setting a uniform 
standard across the Nation that is respectful of the consumption 
rights of the individual citizens relative to the responsible exercise 
of their automobile privileges, Eind we Eire saying to those States 
that would prefer not to accept that uniform standard, you are free 
to opt out and to mandate to your citizens what coverage they must 
buy. 

Mr. Stupak. So the answer is yes 

Mr. OxLEY. The gentleman's time has expired. 

The gentleman from Georgia. 

Mr. Akmey. Mr. Chairman, I'm sorry, I just got a note that ap- 
parently I have to leave for another responsibility. I want to thank 
you, 

Mr. OxLEY. I thank the Majority Leader for his time and appre- 
ciate the testimony. 

Mr. Armey. Thank you again for holding the hearings, and I look 
forward to watching your markup. 

Mr. OxLEY. Thank you. 

Mr. Akmey. Thsmk you. 

Mr. OXLEY. Can you stay, Jim? 

Mr. Mohan. Yes. 

Mr. OXLEY. The gentleman from Georgia. 

Mr. Deal. Thank you, Mr. Chairman. 

I realize the questions I may have are somewhat technical, but 
anytime you depart from our common law system of fault, it be- 
comes very difficult to fill in Eill of the gaps. But I think there are 
some very practicfil questions we need to consider as we move 
through this legislation, things like if we are moving to look into 
your own insurance carrier iis the party responsible for compensat- 
ing you, rather than the fault, the party at fault, I would like to 
asK the question, what happens to a passenger in a vehicle? Does 
the passenger look to the insurance coverage purchased by the 
driver of the vehicle rather than an individual policy that the pas- 
senger may have for their individual vehicle? Jim, do you know the 
answer to that? 

Mr. MORAN. These are very good questions, Nathan. My under- 
standing is it applies to the driver of the vehicle. It would be based 
upon his insureince. Although, if the individual was to — I would ob- 
sume that the individual, if they had opted out of that policy, then 
they would presumably have the right to sue. The driver would not 



DiqinzedhyCOOt^le 



26 

have the right to sue if they had chosen this personal protection 
insurance. So if you maintained a policy or you were sitting in the 
shotgun seat and you got li\jured and you were still covered for 
pain and suffering coverage, and you were hit by somebody that 
also had pain and suffering coverage, then you could go ahead and 
sue individually, but the driver would not be involved in that. The 
driver's (»mpensation would have to come from his own insurimce 
company. 

Mr. Deial. So if the passenger was Etn uninsured person, did not 
have a policy 

Mr. Mohan. Oh, uninsured? 

Mr. Deal. If they were an uninsured person that did not have 
a policy on a vehiae of their own, would they still have the cov- 
erage (M the driver of the vehicle in which they were riding? 

Mr. MORAN. Welt, you have got — I don't know why the law would 
change from the way it is now. There would be coverage if you 
were uninsured but you are riding in another person's vehicle, the 
driver's, the owner of the automobile's policy would extend to the 
passengers, as it does now. 

Mr. Deal. All right. Let's take another individual, a pedestrian 
who is struck by a vehicle, by an insured vehicle. What happens 
to the pedestrifin? Supposedly if they don't have Ein insurance pol- 
icy of their own, to whom do they look for responsibility? 

Mr. MORAN. Well, for economic damages, if you have hit some- 
body, that's normally a criminal case and you 

Mr. Deal. Not necessarily. 

Mr. MORAN. Not necessarily, you're right. If it is a criminal case, 
obviously, you would know 

Mr. Deal. Criminal courts don't like to get into the issue of as- 
sessing damages. They consider that a settled issue. 

Mr. Mohan. The driver — ^let me say, I am looking through — I am 
going through in my mind the provisions of the law. I know if there 
is compensation above your policy limits, you have the opportunity 
for recovery. And in the situation like that, where there is a signifi- 
cant injury, I would assume that there would be a substantial 
amount of coverage. But I think what we ought to do, in questions 
like this that need to be answered comprehensively is to refer to 
the — refer it to the next panel, who, I have to admit, it is going to 
take me some time to figure this out to go through in my mind the 
provisions of the legislation, but these things need to be answered 
on the record. 

Mr. Oxley. The gentleman's time has expired. 

Mr. Deal. Can f ask one very brief question he touched on, Mr. 
Chairman? That is, does your bill mandate minimum limits of cov- 
erage? For example, you mentioned government vehicles. If I am 
working for a governmental entity, does your bill mandate the min- 
imum coverage that that governmental entity must provide? 

Mr. MORAN. The current law is that the State determines what 
the minimum coverage limits are, what you have to be insured for 
in order to be an insured motorist, and the State would continue 
to make that kind of determination. That part of the law doesnt 
change. 

Mr. Deal. It is not mandated in this bill? 
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Mr. MORAN. What changes principally by this bill is the pain and 
suffering provision. Economic damages essentially remain intact. It 
is a matter of being able to — whether or not you are able to sue 
for pain and suffering, noneconomic demiEiges. That is the principal 
provision that is affected by this legislation. 

Mr. OxLEY. The gentlelady from Colorado. 

Ms. DeGette. Thank you, Mr. Chairman. 

Jim, I guess I am having a really hard time grasping why this 
legislation, why at a Federal level. And let me try to ask you a cou- 
ple questions. My understanding is that even of the no-fault States, 
of wnich my State is one, none of those States have provisions like 
in this bill that eliminate noneconomic damages altogether; is that 
correct? 

Mr. MORAN. That is correct. 

Ms. DeGette. So no State has thought that that would be in the 
best interest of their citizens, even States that have passed no- 
fault? 

Mr. MoRAN. They put thresholds. 

Ms. DeGette. lught, like we have a threshold. But every State 
allows noneconomic deunages, and my e^erience is the reason they 
do that is because they are afraid that if you don't allow some non- 
economic damages, people will become we^s of the State, or it will 
become a governmental expense. You will simply be cost-shifting 
for. people who are serious accident victims. Have you heard that, 
or does that ring a bell? 

Mr. MORAN. That is an argument that is certainly raised. The 
problem is that people aren't making that recovery, though. That 
is the problem. So, you know, if you have a $100,000 claim, in 
other words, a serious clfiim, you get back only 9 percent of your 
claim. 

Ms. DeGettt:. I mean, we can argue about the studies because 
I have seen different studies, but I guess what I am saying is from 
my knowledge, Congress doesn't normally pass legislation that reg- 
ulates auto insurance. This would be sort of a first, and I am won- 
dering if no State heis passed a law like that, why should we be 
passing it, especially with all the exceptions, States can opt out; 
but what is worse, it seems to me, is you are saying States can opt 
out, but also consumers can opt out. I mean, if this is such a swell 
idea, why not make all the consumers get insurance? 

Mr. MORAN. Because we think consumers seeing the opportunity 
to be able to insure their automobile in an Eiffordfible way will take 
that option. A lot of people don't have the option to affonl the auto 
insurance premiums that they would be required to for an auto- 
mobile. That is why I said, 1 out of 7 drivers don't have auto insur- 
ance, because they can't afford it. 

And, you know, the statistics that we shared with you initially 
are the reasons for motivating us for this bill. The fact that people 
aren't getting compensated, it is taking 16 months before they get 
compensated, they are only getting compensated for half their ac- 
tual costs, and that is only if it is a $25,000 to $75,000 claim. If 
it is a m^jor claim, they get compensated much less. Out of every 
premium dollar, lawyers are getting 28 cents, but the average in- 
sured person only gets 20 cents back. That is why we are doing 
this. It is gotten out of control. 
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Ms. DeGette. I understand there are problems, but it seems to 
me there are so many loopholes. I will give you an example. If Lino 
and I, my husband and I, were going to buy insurance here, I can 
guarantee you we would say, we are going to buy the full policy, 
we are not going to buy the lower coverage. So let's say somebody 
comes and hits me, I don't care what State it is in, in what State, 
they come and hit me, they have this other policy, then I am going 
to be out of luck under their policy, so I am still going to have to 
go back to my policy. So I think it could create more litigation. I 
mean, it hasn't been tried anywhere, so I am not sure it solves the 
problem. 

Mr. MORAN. I don't see how it could create much more litigation 
when here, where we are located in this jurisdiction, auto accidents 
went down 22 percent, lawsuits went up 137 percent. How much 
more litigation can you have? 

Ms. DeGbtte. I am not sure what the statistics are in the Dis- 
trict of Columbia, but I can talk to you about Colorado. In Colo- 
rado, and I think this is a nationwide trend, auto accidents have 
gone down a lot. A lot is because of the DUI laws and some other 
good legislation. Lawsuits have gone up, but if you look at it statis- 
tically, at least in my part of the world, and I bet it is true here, 
the number of personfu injury lawsuits and number of auto acci- 
dent lawsuits has actually decreased. I don't know if that is true 
in the District of Columbia, but the cause at least in my State for 
the increase in lawsuits is bankruptcies and foreclosures and other 
kinds of non personal iitjury lawsuits, so I don't know what the 
breakdown is here. 

Mr. MORAN. This is related to auto ELCcidents. The people are 
much more likely to sue now, and they are suing for pain and suf- 
fering. "They are not getting compensated for their economic dam- 
ages. But everyone's premiums are going up to the point where it 
is really unafTordable for a lot of people, and most people can't keep 
their job without keeping their automobile. 

Mr, OXLEY. The gentleladys time has expired. 

The gentleman from California Mr. Bilbray. 

Mr. Bilbray. Thank yet!. I appreciate the gentlelady from Colo- 
rado's observation about the reduction of acci<fent8. 

In California, we did a very unscientific study that said it was 
because the legal speed limit was rfiised to 65, and people were 
now looking through their windshield rather than their rear-view 
mirror because they were always worried about getting a ticket for 
going over 55. 

But the gentleman from Virginia raised interesting issues. One 
that sort of hit home with me, after 2 years as a council member, 
6 years as a mayor, and 10 years as a county chairman, is the 
issue of the impact of these lawsuits on government. I remember 
every Wednesday afternoon just sitting all afternoon with lawyer 
afler lawyer and lawsuit after lawsuit, and I just think the one 
thing that really has hit me since coming here to Washington is 
when we talk aoout those lawsuits on government, it is like it is 
out there — it is not a big deal. The insensitivity of a lot of people 
around the city who claim to care about the poor and the needy 
and the downtrodden not recognizing that when a government gets 
sued, when a county gets sued or a city gets sued, it is not the rich 
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and the powerful that do without, it is the poor and the needy. The 
rich and powerful always get their share. The trouble is when the 
lawyers ^ in there and raid the coffers of local government, it is 
coming out of the services and the programs that would tradition- 
ally serve the poor and the needy. So I appreciate your articulating 
the impact on local government. 

My question to you, though, is how does this affect the consumer 
who is involved with an accident with an uninsured driver; is there 
any effect in that, when we get into the issue of liability. It is kind 
of frustrating, a lot of times, that you get in an accident with an 
uninsured driver, and then the uninsured driver sues you for pain 
and suffering. But is there any possibility that your legislation may 
help to address those issues that we have, along the border, which 
is even worse because it is a federally sanctioned no uninsured 
drivers program, but also nationwide? 

Mr. MoRAN. Well, to some extent it does. If you have personal 
protection insurance coverage, you are not going to be sued for pain 
and suffering^ You will be sued for economic damages, but not for 
pain and suffering. So it does protect you for that, whether it be 
an uninsured motorist or not. 

You know, nothing is going to allow people to be uninsured. We 
are not suggesting that anyone should go without insurance, we 
are Just siugesting they should have an option of a much lesser 
cost type ofuisurance, where they can't sue for p£iin and suffering 
and they are protected from being sued, if they are in their own 
State, from being sued by smother driver. 

In terms of public liability, of cities getting sued, a city is four 
times more likely to be sued in a case involving more than $1 mil- 
lion than anyone else because they have the deepest pockets, and 
80 it really does hit home. That is why I think we have so much 
support among the Conference of Mayors for this. 

Mr. BiLBRAY. I think that is why we have to sit through all those 
absolutely outrageous proposals, too. The biggest problem you have 
is that you can't wheel all the poor and the needy into a courtroom 
before a jury, where they can roll in the fact that somebody was 
injured in an accident and they are going to get a pound of flesh 
from somebody. 

But getting back to the uninsured issue, my concern is in my 
neighborhoods, when somebody is in an accident with another per- 
son with a B^a California plato, law enforcement specifically tries 
to assure you to just drop it because you will never get reimburse- 
ment, and all you are going to do is have the pain and suffering 
liability on you; that even though it wasn't your fault, it is better 
to totally ignore the accident than to try to follow up on it because 
the exposure of pain and suffering is so huge to the insured driver 
today. 

Mr. MORAN. Absolutely. You know, these are terribly important 
issues. These are the issues that have to be resolved. We have a 

ranel coming up with people who have studied this for years, and 
think rather uian me taking up their time when they know more 
about it than I do, these are tne people that have worked on it, one 
of them has worked on this for a decade, they ought to answer 
these questions because they have gone into them at greater depth. 
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and I think your time would be better served to defer to that panel 
that is going to succeed tne. 

Mr. BlLBRAY. With that lead-in, I will yield back the remainder 
of my time, Mr. Chairman. 

Mr. OxLEY. The gentleman yields back. 

The gentleman from Oklahoma Mr. Largent. 

Mr, Largent. Jim, how would you respond to Bart's question 
about being an unfunded mandate? How does this cost a State? 

Mr. MORAN. There is no legislation that says that it is a point 
of order if you mandate savings. These are savings we are talking 
about. The only unfunded cost is on the trial lawyers. And, I mean, 
I suppose if they want to make a point that they are an industry 
that would get hurt by this, they may want to make that point, and 
I don't want to be picking all over the trial lawyers, even though 
I seem to be doing it, but that is the only real cost. 

What this is is a savings of billions of dollars. What was it, like 
$246 billion or something? What is the figure? On an annual basis 
we were comparing it to the $500 per child dependent tax credit. 
It WEis almost exactly the same amount, 250 over 5 years, but it 
is about $35 billion just in the first year of nationwide savings, so 
it is not a mandated cost, it is a mandated savings with the caveat 
that you can opt out of it, you don't have to recognize those sav- 
ings. 

Mr. Largent. The other question Bart raised that I wanted to 
get your response to, he said in some of the no-fault States, the 
premiums are actually higher in the no-fault States than in the 
States that 

Mr. MoRAN. You know why that is? New Jersey is a case in 

goint. New Jersey has the most accidents. I don't know why they 
ave so many accidents; then California, places like Los Angeles, 
but particular places in California, they have an enormous number 
of accidents. And in Michigan, the study we have been shown 
shows that if it were not for the no-fault legislation you have, pre- 
miums would even be 20 percent higher. But it is a matter of the 
accident rate within the State. And if you correlate it with the 
number of accidents per capita in a State, you will see that they 
are not out of line; that, in fact, there hfts been some savings. 

The problem is that in these States that have no-fault laws, they 
have compromised, and the compromise has been to put in a 
threshold. For example, $10,000, you can sue if you get over 
10,000, so they will go to enough doctors' visits, they will find 
enough charges to get over that threshold, and if you look at the 
numbers, almost everybody gets right up, just over thai ^reshold, 
80 they can go Eihead and sue, and that is what erodes the intent 
of the legislation. 

Mr. Largent. Let me ask a fundamental question to make sure 
I have this clear in my mind, is that this le^slation, Auto Choice, 
says that if somebody participates in one of these PPI plans, that 
they are relinquishing their right to sue for pain and suffering. 

Mr. MORAN. That is right. 

Mr. LARGENT. That is all it does. 

Mr. MORAN. That is it. 

Mr. Largent. So if they hit i nebody else that doesn't have a 
PPI plan, that person can still s them for pain and suffering. 
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Mr. MORAN. They are also protected. They can't be sued either 
for pain and suffering as long as you are in a State that has this 
plan operable. But they would recover economic damages through 
their own insurfince company, and they would have to get that re- 
covery within 30 days. Now it takes 16 months on average to get 
compensation, and if it is a serious accident, they get about 9 per- 
cent back, and on average they are getting about half of their ac- 
tual economic damages. So what we are saying is people are going 
to be much better off if they get in an accident. Within 30 days 
they are going to have all their economic damages returned to 
them because they don't have to pay court costs. 

Mr. Largent. Bart, did you want to follow up? 

Mr. Stupak. On the unfunded mfindates, if you are going to let 
the trial lawyers do it, then the unfunded mandate is really the 
rules Emd regulations to implement this law. So if you are mlling 
to let the trial lawyers do that, I withdraw the objection I have to 
it. That is where the real unfunded mandate is is who is going to 
draft the rules and regulations and implementation of this. All 50 
states are going to have to do that. You have also said 1 of every 
7 people are not insured, and they will now be able to be insured 
underneath this. Isn't that an unfunded mandate there? 

Mr. MORAN. Bait, every time we have to pass any kind of legisla- 
tion, there are administrative costs to implement it on a statewide 
basis. We don't consider those to be unfunded mfuidates. I can 
show you any number of Federal legislative affairs. If there is an 
additional cost of implementation, if there is a payment that we 
have to make to people, if there is £ui additional program cost that 
is not compensated, that obviously qualifies as an unfunded man- 
date. 

Mr. Stupak. The unfunded mandate law that you cosponsored 
going back to 1995 set a $50 million threshold. Any new program 
put forth by the Federal Government that costs the States more 
than $50 million is an unfunded mandate. 

Mr. MORAN. What is the cost 

Mr. OxLEY. The gentleman's time has expired. 

Mr. Stupak. One million per State, that is what $50 million is. 

Mr. OXLEY. We thank the gentleman from Virginia for his testi- 
mony and for being with us for quite some time, and he is now ex- 
cused. 

Mr. MoRAN. I thank you, I think. No, thank you very much. I ap- 
preciate the opportunity to discuss this. More discussion needs to 
be had, and we have got another panel coming that can answer the 
technical questions. 

Mr. OXLEY. That is a great segue, and we thank you because we 
are going to go to the next panel. 

If those folks will come forward: Mr. Peter Kinzler, president of 
the Coalition for Auto Insurance Reform; Mr. Lester Blizzard, as- 
sistant district attorney in Harris County, Texas; Mr. Harvey 
Rosenfield, executive (urector of The Consumer Projects, from 
Santa Monica, California; Mr. Jeffrey O'Connell, professor, Univer- 
sity of Virginia law school; Mr. Peter Taormino; and Mr. Michael 
H. Gladstone, attorney at law, from the Defense Research Institute 
in Chicago. 

Gentlemen, thank you for your appearance. 
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We will begin to my left with Mr. Blizzard 

STATEMENTS OF LESTER BLIZZARD, ASSISTANT DISTRICT AT- 
TORNEY. HARRIS COUNTY, TEXAS, ACCOMPANIED BY PETER 
TAORHINO; PETER KINZLER, PRESIDENT. COALITION FOR 
AUTO INSURANCE REFORI^ HARVEY ROSENFIELD, EXECU- 
TIVE DIRECTOR, THE CONSUMER PROJECTS; MICHAEL H. 
GLADSTONE, ATTORNEY AT LAW. DEFENSE RESEARCH IN- 
STITUTE; AND JEFFREY CCONNELL. PROFESSOR, UNIVER- 
SITY OF VIRGINIA SCHOOL OF LAW 

Mr. Buzzard, Thank you, Mr. Chairman, members of the sub- 
committee. My name is Lester Blizzard. I am an assistant district 
attorney for Harris County, Houston, Texas, assigned to the M^or 
Fraud Division. Our ofEice prosecuted 109 defendants in an Oper- 
ation Sideswipe, which is a major criminal conspiracy which de- 
frauded several insurance companies of $2.7 million through staged 
auto accidents. 

Mr. Taormino, Peter Taormino, who is seated beside me, was 
convicted in Operation Sideswipe. His testimony as a witness for 
the prosecution helped convict lawyers, doctors and other partici- 
pants in an elaborate criminal conspiracy. He is currently serving 
a 5-year felony probation. 

Fraud rings nave operated in Houston and other m^ior cities 
around the country for many years. They are generally based on 
a network of dishonest lawyers and doctors who profit from ii^juries 
that never occur in accidents that are not accidents. They file false 
claims with insurance companies for medical expenses and other 
economic damages. Claims for pain and suffering routinely inflate 
those medical claims by a factor of three. 

The subcommittee invited us to describe one type of insurance 
fraud scam known as a staged accident. It produced insurance pay- 
ments for those fictitious lawsuits. The kingpin in Operation Side- 
swipe established what amounted to a factory for manufacturing 
insurance claims. These demand packets were virtually indistin- 
guishable from legitimate claims submitted by people who were in- 
jured in real accidents. Each demand packet included, among other 
things, the name of a claimant, a description of the accident, a wit- 
ness statement showing clear liability, the details of medical treat- 
ment and the basis for compensating the accident victim for pain 
and suffering. By statute, insurance companies in Texas need to 
decide quickly whether to pay the claim or challenge it in court. 

With your permission, Mr. Chairman, I would like to use a chart 
to describe in general the elaborate process through which these 
materials were assembled and turned into millions of dollars in 
cash payments, shared by certain dishonest and legal and medical 
professionals. Then I will ask Mr. Taormino to explain his role as 
a professional hitter or as a runner in the multimillion-dollar rip- 
off 

If I could approach a chart, it would greatly help me in describ- 
ing how it goes about. I can do this very briefly. 
Mr. OXLEY. That is fine. 

Mr. Blizzard. This is Operation Sideswipe. The leader of the 
criminal organization lived in a fabulous house, and generated mil- 
lions of dollars. He generated the millions of dollars through the 
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use of fraudulent demand packets; that is, the actual medical nar- 
ratives. The medical billings were entirely fraudulent. 

This is how basically the system worked and how he was able 
to make so much money. He would employ recruiters, such as Mr. 
Peter Taormino, who is before you today. He would have them 
come and recruit people that are kind of down on their luck, people 
that sort of are living day to day. Many of them were dope addicts, 
who could use a rock of cocaine and make a quick 100 bucks. The 
people are not hard to find in certain sections of our cities through- 
out the Nation. 

Once he attracts them, the people need cars, they need to have 
insurance policies. He would then — or the recruiter would then or- 
ganize these people, and have them meet at a restaurant some- 
where. Thereafter, they would file blank powers of attorneys and 
fill out information sheets, putting down their general personal in- 
formation. 

The next step would be for a hitter, or how we described it was 
the boy car and the girl car. Boy car would bump the girl car. The 
girl car includes about four people, the boy car has the one person, 
that is the hitter, and he is insured. Now you go out to a remote 
location, and at this point they b£mg the cars together and create 
some realistic damage. They would go back to a. more public loca- 
tion, throw down whatever glass or what have you fell off the vehi- 
cles and call the police. All the other people that were now at the 
restaurant come to the scene, and they make the police report. The 
driver of the boy car will assume liability. "I hit them. I didn't see 
them, I didn't know where I was." He will assume the liability. 
That makes it a better case to present to an insurance company for 
settlement. 

Thereaft^er, the next stage would be for them to get to one of two, 
in this case, fraudulent medical practices, medical facilities, where 
they would go one time, but they would f^ll out billings for several 
or more times. ThereaAer, a medical narrative would be produced. 
A doctor who is in on it would sign off on the deal, on a medical 
narrative. All that would then be submitted to an attorney. The at- 
torney would put together their demand psicket, which includes a 
demand. That demand will include pain and suffering based upon 
the amount that is based on the fraudulent billing. 

Now once it gets to the insurance company, they will look at it. 
They will pay off. An insureince company and online adjuster, peo- 
ple that will testify in this case, will tell you they have to handle 
about 60 to 100 cases. They have, at least in Texas, and I believe 
in many States, a very short period of time in order to make their 
decision upon whether to go Ethead and pay the thing out or not. 
Whether to go to litigation or whether to settle. So they are under 
a great deal of pressure. They obviously can't give the study the at- 
tention required. They do the best they can. 

Thereafter, once the settlement checks are cut, they would come 
back to the lawyer, and what would happen at that point is on the 
settlement checks. The various people that were the claimants, 
their signatures would be forged as endorsement on the checks, 
and the different lawyers would sign off on the check. It would be 
taken to a money laundering institution, and in this case it was 
Lee's Drive-In. It is a meeting point, a very small grocery store. 
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That grocery store, Mr. Chairman, did $4 million in checks, $2.7 
million in insurance-related checkis. Everything is converted into 
cash at this point. Then some would be — ^well, all of it would go 
back to the ringleader. He would use some of the portion in order 
to fund his fabulous life-style and use the rest and remaining por- 
tions to fund this criminzil organization, and it just feeds itself 

This is just one example. I know that there are several operating, 
at least in my town. T^ey are probably operating across the Na- 
tion. 

Having said that, I will pass the microphone to Mr. Taormino to 
give you an explanation as to how he did it. 

[The prepared statement of Lester Blizzard follows:] 



Mr. Chairman, Members of the Subcommittee, my name is Lester Bhzzard. I am 
an Assiatant District Attorney for Harris County, Houston, Texas, assigned to the 
Major Fraud Division. Our office prosecuted 109 defendants in Operation Sideswipe, 
a mqjor criminal conspiracy which defrauded several insurance companies of $2.7 
million throuirh sta^^ auto accidents. 

Mr. Peter Taormino, who is seated beside me, was convicted in Operation Side- 
swipe. His testimonv for the prosecution helped convict lawyers, doctors and other 
participants in an elaborate criminal conspiracy. He is currently serving a five-year 
felony probation. 

Fraud rings have operated in Houston and in other m^or dties around the coun- 
try for many years. Tney are generally based on a network of dishonest lawyers and 
doctors who profit from ii)juries that never occurred in "accidents" that were not ac- 
cidental. They file false claims with insurance companies for medical expenses and 
other ecoooDuc damages. Claims for pain and suffering routinely inflate those medi- 
cal claims by a factor of three. 

The Subcommittee invited us to describe one type of insurance fraud scam, known 
aa the 'staged accident." It produces insurance payments for those fictitious losses. 

The king-pin in Operation Sideswipe established what amounted to a "factory" for 
manufacturing insurance claims. These "demand packeta' virtually indistinguish- 
able from legitimate claims submitted by people who were injured in real accidents. 
Bach demand packet included, among other things, the name of a claimant, a de- 
scription c^ the accident, witness statements showing clear liability, the details of 
meaical treatment and the baais for compensating the accident victim for pain and 
suffering. By statute, insurance companies in Texas need to decide quickly whether 
to pay a claim or challenge it in court. 

With your permisaion, Mr. Chairman, I would like to use a chart to describe in 
general the elaborate process through which these materials were assembled and 
turned into millions of dollars in caui payments, shared by certain dishonest legal 
and medical professionals. Then I will ask Mr. Taormino to explain his roles as a 
"professional nitter," and as a "runner" in this multi-million dollar ripofT. 

Mr. Taormino. Mr, Chairman, thank you. If you don't mind if I 
approach the chart also. 

This, sir, is the seven-step process of an organization such as the 
Operation Sideswipe. Here we have a recruiter coming in to find 
people like the drug addicts, those that are hard on their luck. My 
job was to recruit tnem at first, and then I became like a procure- 
ment chief I would buy them insurance if they didn't have insur- 
ance on their car, from the gentlemfm here or the lady here on the 
chart. And if they didn't have a car, we would buy a car for them 
on occasion. Here we would ask them or tell them they would re- 
ceive a certain fmiount of money, generally a hundred dollars, and 
we woidd then sit down at a restaurant, usually at Denny's, and 
plan it out. Officers would come in and eat and not even be think- 
ing twice about what we were doing. 
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We would fill out blank powers of attorneys, there is no name or 
anything of the attorney on it, find also information sheets which 
had the bios of the people. Then myself and another driver would 
take both vehicles, go out behind a building like Mr. Blizzard was 
saying, and gather the material that was left if we broke a lens, 
and then bring it back to the individual, and they would set up at 
a stop sign and say to the police, you know, "we have a wreck." The 
driver would say, "it is my fault." 

The next day they would go to the doctor. I would pay them an- 
other hundred dollars, and then the doctor would falsely examine 
them, if he even did so. They would receive some kind of treatment 
possibly, and then I would give them their share. 

Also, the attorneys would also negotiate with — I am assuming 
the doctors, okay, and my role, I am right here on the line. And 
like Mr. Blizzard was saying, there was millions of dollars in Hous- 
ton alone. The people aren't aware of the checks they were getting 
because the lawyers would have them forged and then just distrib- 
uted the money to the doctors as well. And that is all I have on 
that. 

Also, I would coach them on where they were hurting. I would 
tell them, you know, your arm hurts, your chest, your neck, your 
back or wherever, usually three points. That was generally the 
case. The more places you hurt, the more money they would re- 
ceive, or the doctor and the lawyer would receive, rather. 

There would be four people in the girl car. The boy car would 
have one, the driver. We paid them approximately a hundred dol- 
lars per person, and if they referred anybody, we would give them 
a hundred dollars more per setup that we did. The lawyers and 
doctors, I like to refer to as they took the peanuts and left us the 
crumbs. We got a few dollars here, and they went ofT with thou- 
sands of dollars. And that is all I have. Thank you. 

Mr. OXLEY. Thank you. The Chfiir notes there is a vote on the 
floor, so this would be probably as good a time as any to recess, 
and we will reconvene after that vote in about 10 minutes. 

Mr. GiLLMOR [presiding]. Thank you for your patience while we 
voted. We will proceed with the witnesses, and we would alao ask 
that we follow normal procedure of adhering to our 5-minute rule 
for remarks. 

Next is Mr. Kinzler. 

STATEMENT OF PETER KINZLER 

Mr. Kinzler. I ask that my formal statement be put into the 
record. 

Mr. GiLLMOR. Without objection. 

Mr. Kinzler. My name is it Peter Kinzler. I am the president of 
the Coalition for Auto Insurance Reform. CAR represents a cross- 
section of leading academics, insurers and businesses that support 
the adoption of legislation that would give motorists the oppor- 
tunity to purchase insursuice that would, one, pay benefits to ^1 in- 
sured automobile accident victims; two, provide better coverage for 
more seriously injured persons; three, pay benefits promptly; and 
four, lower automobile insurance premiums. 
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My involvement with auto insurance reform dates back to the 
1970's when I had the privilege of serving as counsel to the then- 
Consumer Protection and Finance Subcommittee of this committee. 

From 1973 to 1978, the subcommittee had four chairmen, John 
M088, Lionel Van Deerlin, JsLck Murphy and Bob Eckhardt, all of 
whom worked for enactment of legislation that would have given 
motorists what they need, lower premiums and better compensa- 
tion. 

The problems with the tort system flow from the system itself. 
The first chart here identifies something that I will get to in just 
a second, but the problems of the tort system is a direct by-product 
of the system itself whose defects have been documented by study 
after study for over 70 years. First there are large compensation 
gaps. 

The most obvious one is single-car accidents where there is no 
recovery whatsoever because there is no other driver to sue, and 
30 percent of all injured people recover nothing from the tort sys- 
tem. 

Second, the system creates tremendous incentives for fraud, as 
you heard before. The incentive for fraud is the tort system. Since 
every dollar of medical bills and lost wages is routinely trebled for 
pain and suffering damages, it^ured or not injured people have an 
incentive to run up their memcal bills. This is also predictable, 
both in terms of staged frauds, but also in the everyday padding 
of bills or filing claims for nonexistent injuries. 

The RAND Institute has estimated that 35 to 42 percent of all 
medical claims are fraudulent as a result of the incentives of the 
tort system. Ironically, as this chart shows, this fraud is helpful 
only to the people at me lowest amount of loss. As the chart shows, 
people with economic losses between roughly $1,000 to $5,000 re- 
cover on average, as you see there, almost 2V^ times their economic 
loss, and that is because of the threat of this suit. 

Unfortunately, as economic loss mounts, the right to sue becomes 
illusory. It becomes illusory largely because of limitations on peo- 
ple's insurance policies. There are far more uninsured drivers and 
drivers with the minimum amount of insurance than there £u*e the 
Bill Gates of the world. As a result, as you can see, the losses be- 
tween $25,000 and $100,000, the average recoveiy is only 56 per- 
cent of economic loss and not a penny on average for psiin and suf- 
fering, and above $100,000 it drops to 9 percent. These are truly 
tragic numbers. 

The tort system also takes months and months to pay, because 
since you have to maintain a lawsuit, you cannot recover damages 
unless you prevail, and that can take many years even. 

Fifth, and the second chart here shows this, frankly attorneys 
ftom both sides take far too laany dollars, and not nearly enough 
is paid to injured people. As you can see from this chart, attorneys 
from both sides recover 28.4 cents from every insurance premium 
dollar; 12.6 cents is paid for fraudulent claims, and only 14.5 cents 
ends up in the pockets of injured people for economic losses, the 
first requisite of any decent system. 

Unless H.R. 2021 is adopted, the driver's only option in 37 States 
will be the failed tort and liability system. 
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How do we know that 2021 will improve the system? The t 

lies, in fact, from the lessons learned from the successes and fail- 
ures of 16 States that have experimented with no-fault laws over 
the past 27 years. 

First, all State no-fault laws provide faster, more complete com- 

fiensation to all accident victims. They solve some of the basic prob- 
ema in terms of compensation. 

Second, though, manv of them have experienced higher pre- 
miums than they shoula have because of the weaknesses of those 
laws, and those weeiknesses largely relate to a subject Mr. Moran 
referred to earlier, which is the dollftr thresholds where you can 
sue for pain and suffering if your losses exceed $2,000 for economic 
loss. The problem is that it encourages fraud, Euid those who have 
undermined these laws, the trial bar and their allies, should not 
now be permitted to benefit from their actions. 

The red light is on, but let me finish very quickly. 

H.R. 2021 builds upon the lessons of these States. It maximizes 
individual choice by giving people an option to buy low-cost insur- 
ance coverage, but it makes sure that there will not be excessive 
premium cost because the pain and suffering dollars would be 
eliminated from the system. 

The final point, let me just say that the people choose — ^this is 
a choice. People choose to remain in the State system. If it is a tort 
system, they would be able to purchase insurance that would pro- 
vide for compensation for their economic and noneconomic dam- 
ages. It would be fault-b£ised and would pay them approximately 
the same dollars for economic and noneconomic loss with the same 
premium. 

Thank you, Mr. Chairman. 

[The prepared statement of Peter Kinzler follows:] 



My name is Peter Kiniler. I am President of the Coalition for Auto-Insurance Se- 
fbrm (CAR). CAR represents a cross-section of leading academics, insuren, 
consumer activistB and Duainess groups that support the adoption of legislation that 
would give motorists the opportunity to purchase insurance tnat would: 

* Pay meiiical, rehabilitation, wa^e loss and replacement services benefits to all in- 

sured automobile accident vicUma, and provide better coverage for more seri- 
ously injured persons. 

* Pay benefits within 30 days of submiaaion of s bill or claim, 

* Lower automobile insurance premiums. 

H.R. 2021, the Auto Choice Reform Act of 1997, would give drivers throu^out 
the United States the opportuni^ to purchase such insurance. It is legislation that 
would provide enormous benefita — lower premiums, better compensation and more 
choice — to American motorists. 



My involvement with auto insurance reform dates back to the 1970s when I 
served as Counsel to the then-Consumer Protection and Finance Subcomjnittee of 
this Committee, which had jurisdiction over auto insurance reform. From 1973 
through 1978, the subcommittee considered auto insurance reform bills that would 
have set federal standards for no-fault automobile insurance. The Subcommittee had 
four different chairs — John Moss, Lionel Van Deerlin, Jack Murphy and Bob 
E!ckhardt — and every one of them supported and worked for enactment of the legis- 

Why did this Committee consider auto insurance reform le^lation then and wh^ 
should the Congress address the issue now? The answers lie in the ongoing Am- 
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dendea of the tort ByBtem and the lesBona learned from more than 27 years of state 
experiments with different forms of no-fault insurance. 

The seminal work on the deficiendes of Qie tort and liability insurance system 
in the 197Db was a 26-volume study completed by the U. S. Department of Trans- 
portation (DOT) in 1971. The study conduded that the tort system: 

... ill serves the acddent victim, the insuring public and sodety. It is inef&ciant, 
overly costly, incomplete and slow. It allocates benefits poorly, discourages reha- 
bilitation and overburdens the courts and the legal system. Both on the record 
of its performance and the Ic^c of its operation, it does little if anything to min- 
imize crash losses.' 
Recent studies by the RAND Institute for Civil Justice document that these prob- 
lems remain today. These defidendes define the reality of the tort and liabUi^ in- 
surance aystem, which will remain tbivers' only option m 37 states unless H.R. 2021 
19 adopted. 

The shortcomings of the tort aystem are the inevitable byproduct of a system 
which requires an injured person to jump through hoops to recover compensation. 
First, an injured person must identify and show that the other driver was at fault 
Second, an iinurecl person must show that he was without fault or only partially 
at fault Third, he must obtain a settlement or prevail in a lawsuit. And, fourth, 
even if the iqjured person succeesAilly makes it through the first three hoops, he 
can only recover his damages if the other person has sufficient insurance or other 
financial resources to pay for his loss. 
The Tort System Haa Significant Compensation Gaps 

A person iiqured in an automobile acddent is not entitled to recover under the 
tort system unleaa he can establish that someone else was responsible for the acd- 
dent. By definition, a person in a one-car acddent cannot recover under the tort sys- 
tem. While such accidents are the single largest category of cases where there is 
no compensation under the tort system, the same result will occur under other cir- 
cumstances, sudi as if both parties are free from fault. In total, 30 percent of all 
auto accident victims recover nothing under the tort ay stem. ' 

People ivith No Injuries or Minor Ones Receive Far More than their Economic Losses 
While the Senously Injured Receive Inadequate Compensation for their Losses 
For those fortunate enough to be able to recover under the tort system, the pat- 
tern of recovery is perverse. Chart 1 demonstrates that people with minor injuries 
are vastly overcompensated, while the seriously injured, on average, recover only a 
small frsiction of their medical bills and lost wages and nothing for pain and suffer- 
There ere two reasons for high recoveries for small injuries under the tort system. 
First, lawyers know the value of a nuisance suit for small or feigned injuries. Plain- 
tififs, with the encouragement of their lawyers, submit inflated daima for injuries 
and sometimes even claims for nonexistent injuries in order to build up medical 
costs to increase their recoveries. Attorneys know insurers will settle these small 
claims because it is cheaper to settle than to pay their attorneys to fight it out in 
court. Second, because of the difficulty of quantilying pain and suffering damages, 
juries routinely make such awards as a multiple of three times the amount of eco- 
nomic damages. When an attorney knows the other driver haa enough insurance to 
cover the claim, an attorney can encourage the imured person to run up medical 
bills in order to hit the pain and suffering jackpot. As a result, people with economic 
losses up to $2,000 recover, on average, about two and a half times their losses.^ 

The ireBtest shame of the current tort system ia the treatment of the seriously 
injured^ such as those with permanent and total disability. The primary reason for 
inadequate recovery is the pdicy limits of the other drivers coverage. Aoout 15 per- 
cent of all American drivers have no auto insurance coverage, * with the figure aa 
high as 30 percent in some states. Many other motorists carry only the minimum 
amounts of liability insurance needed to meet state law, about $15,000 to $20,000, 
and many more cart^ levels that are well bdow the amounts needed to compensate 

< Motor Vehicle Crash Loaei and Their Compensation in the United States, A Report to the 
Congress and the President, United States DepBitmentafTranspoitation (March 1971), 100. 

'Steven J. Csmll, Allan F. Abrahamse, The Effects of a Choice Automobile Insurance Man 
on Imurance Costs and Compensation, An Updated Analysis ISanta Momca, CA: RAND Insti- 
tute for Civil Justice, 1996), 11 at fbotnote 9. [H«r«inBn;er, Carroll and AbmliBiDwl 

^Stephen Csmll, James KakaUk, Kicholas Pace, John Adams, No-Fault A/mrcachea to Com- 
pensating People Injured in Automobile Accidents (Santa Monica, CA: RAND Institute fbr Civil 
Juitiee, 1991), 21-22. [HcTsinafUr Camll, Kakalik, Pace and Adams]. 

■Carroll, Abrahacaw, lupra note 2 at 13, fbotnote 16. 
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a seriously iqjured victim. Of course, no matter how simple the case, the plaintiffs 
attorney will take at least one-third of any recovery. 

As B result, a victim with medical expenses and loal wages between $25,000 and 
$100,000 rtcDven on aoert^ only BS percent of those losses and nothing for pain 
and suffering. For persons with catastrophic injuries and losses of over $100,000, av- 
erage recovery drops to 9 percent.^ 
"Die Tort System is Slow to Pay Injured Persona 

Because of the need to prove fault under the tort system, it does not provide for 
speed;? compensation. The DOT study found that it took 19 months to receive pay- 
ment in senous ii^ury cases.* In areas with crowded court dockets, the wait can be 
much longer. The delay in payment puts pressure on the seriously injured, partieu- 
lariy the Poor, to settle their daims for less than they are worth. 

llie only money auto insurance provides in the interim is a few thousand dollars 
for those who have medical payments coverage, which is the only part of the per- 
sonal iqiiuy portion of the premium that presentlv pays benefits without regard to 
foult. Of course, people who are fortunate enough to have good health insurance, 
another such coverage, can recover quickly. 
The Tort System Pays Too Many DoUara to Lawyers and Too Few to Injured Persona 

A system that requires lawyers and courts to adjudicate fault will always be an 
expensive, inefficient means ior compensating accident victims. Contingent^ fee at- 
torneys are usually paid about one-third of an iq]ured person's recovery as a fee. 
Attorneys for insurers are paid on an hourly basis. As a result, as Chart 2 reveals, 
more than 28 cents out of every premium dollar drivers pay for bodily iqjury liabil- 
ity and uninsured motorist coverage goes to attorneys. That is almost twice the 14.5 
cents that are paid to victims for legitimate medical bills and lost wages. 
Massive Insurance Fraud Raiaea Premiums for AH Drivers 

Outright fi^ud has driven insurance rates sky high, hitting most cruelly at the 
poorest members of our society. The problems have worsened over the last quarter 
of a centuiy. 

The incentive for the fraud is the tort system. First, damages are awarded for all 
medical bills and wage losses of a victim, without regard to whether the victim has 
already received compensation for the losses from other sources, such as health in- 
surance. This provides an incentive for people to run up their medical bills because 
they often can ne paid twice for the same bills. 

Second, victims receive compensation for their noneconomic damages, such as 
pain and suffering. Because it is difBcult, if not impossible, to quantify these losses, 
persons simply collect some multiple of their economic losses — typically three 
times — as compensation for pain and Buffering. 

Under antidiist law, willful wrongful conduct results in trebled awards. Under 
tort law, conduct that Senator Moyninan has characterized as "^e perfectly predict- 
able outcomes of a particular transportation system utilizing a speofic technology"' 
often results in quadrupled awards. The path to maximum recovery under the tort 
system is obvious — run up medical bills, necessary or not, because they sre, in cj- 
fecL quadrupled. 

Tlie results are predictable — both staged fraud and the everyday padding of bills. 
People injured in California, a fault jurisdiction, have about 260 soft-tissue iiyuries 
(sprains, strains, pains and whiplash) to 100 verifiable "hard" ii^uries (such as bro- 
ken bones). In sharp contrast, people in Michigan,^ a good no-fault insurance state, 
have about 70 soft-tissue lujuries for every 100 hard ii\juTies. The reason for the 
difierence is that in Michigan there is no incentive to run up medical Ulls because 
you are only paid once for those bills.* With little incentive to file false claims or 
to build up claims, the lower filing level approzimateB the true injury level. It is 



'CSTToU, Kakalik, Pace and Adams, supra note 3 at 21-22. 

*iiolor Vehicle Crash Losses and Their C(mpen>aiion in fht United States, A lUport to the 
Congress and the President, United State* Department of Transports tion (March 19T1), 43. 

' Daniel P, Moynilisn, Forward to Jeffrey OConnell, The Injury Industry (University of Illinoi* 
Press, 1971) at a.. 

"Stephen Carroll, Allan Abrahamae and Mary Vaiana The Costs of Kxctis Medical Claims 
for Automobile Passenger Injuries (Santa Monica, CA: RAND Inititute fbr Civil Justin, 1996), 
13. [Hereinafter Carroll, Abrahamae and Vaiana] 

■Michigan law permits iryured people to sue for noneconomic dama^ but only in case* of 
■erious or permanent iiuuries. Michi{[ans threshold reduMS the incentive of ii)fund people to 
Inflate medicsl bills because the right to sue Is contingent on the nature of the iiljury, not the 
amount of the medical bills. Even in Michigan, some people innate their medical filla in an ef- 
fort to croia the threshold. 
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utteresting to note that the 18 states with the highest ratio of soft-tiBsue to hard 
iiniu7 clauns are all tort states, i*) 

What is the cost of these excess claims? A 1996 RAND Institute for Civil Justice 
(ICJ) stu^ estimated that 35 to 42 percent of claims filed were excessive. Using 
1993 data, the ICJ estimated that "excess consumption of health care in the auto 
arena in response to tort incentives accounted for about $4 billion." Noneconomic 
and other losses from excessive claiming behavior cost another $9-13 billion. The 
total biU to driving eonsumen was some $13 to $16 biUion." These excess claims 
also raise the costs of private health insurance, Medicare and Medicaid. 

Chart 2 shows that the amount of fraudulent and excessive claims — 12,6 percent 
of the bodily ii\jui7 premiums in tort states — nearly equals the amount paid fbr le- 
gitimate medical bills and lost wages, 14.5 percent. 



It is 27 years since the first no-fault insurance law, authored by Michael Dukakis, 
went into effect in Massachusetts. Today 13 states have some form of no-fault insur- 
ance'^ and they have accomplished their roie as laboratories of auto insurance re- 
form. We now know what combination of benefits and restrictions on lawsuits works 
best to lower premiimis and provide better protection for accident victims. 

The state experience with no-fault or first party, non-fault-based auto insurance 
was not a radical departure in the law. Most insurance in the United States is first 
par^, non-fault basM insurance in the sense that a person's own insurer pays bene- 
Cts DBsed on the occurrence of an insurable event rather than a determination of 
fault. All health insurance, including Medicare, is first party insurance. When an 
elderly woman has treatment for a fractured hip. Medicare does not first make her 
prove that someone else was "at fault." It pays her bill, no questions asked, 

Homeownere coverage is another form of &^ party insurance. So is workers' com- 
pensation. Neither of these coverages forces an injured person to engage in a costly 
and pointless exercise to find that someone else was at fault before compensation 
for losses is paid. Even most kinds of coverage under an automobile insurance poUey 
in a tort state are first party — "collision" for damage to the car and "comprehensive" 
for other damage such as fire and theft. First party insurance should be extended 
to the personal iiqury portion of automobile insurance. 

First party, non-fault-based automobile insurance is simple and inexpensive. Peo- 
ple give up an uncertain opportunity to recover inadequate compensation for serious 
llriurieB, slowly, under the tort system. In return, they receive an assured right in 
all cases to receive prompt payment for their economic losses, up to the limits they 
choose for themselves and uieir families. More people can be paid more dollars for 
a lower premium because the tort incentives to file fraudulent claims disappear, be- 



rvplaces the right to sue wiih the right (c 

State No-Fault Inaurawx Laws Provide Faat and Full Compensation 

How has first party insurance worked at the State level? Twenty-seven years of 
experience echoes the conclusion of a 1977 DOT study that "State no-fault 
plans., .provide mora adequate and equitable benefits than the tort liability sys- 
tem."" A follow-up DOT study in 1985 found that: "Significantly mora motor vehicle 
accident victims receive auto insurance compensation in no-fault states than in 
other States; , . . compensation payments under no-fault insurance are made far 
"'•■ - ional ■ ■ ' " ' ■■ ■ 



swiftly than under traditional auto insurance; [and] ... no-fault insurance systems 
pay a greater percentage of premium income to ii^jured claimants than do tradi- 
tional hability systems. '* 



inCarroll, Abrahamie and Vaiana, supra note 8 at 14. 

"Carroll, Abrahamie and Vaiana, supra note 8 at S3. 

"No-fault automobile insurance is a form af insurance that combine! first party benefits, paid 
by ones own insurer for economic loss without the necessity of provins fault, with some restric- 
tions on lawsuits. The fbllovring states have laws that both provide for the payment of first party 
benefits and contain some form of restnctions on lawsuits for nonecononue damages: Colorado, 
Florida, Hawaii, Kansas, Kentucky, Massachusetts, MichiEHUi Minnesota, New Jersey, New 
Yort North Dakota, Pennsylvania and Utah. 

"Stale No-Fault Automobile Iiuumnce Exptrienct, I971-19TT, United States Department of 
Transportation (June 197 7), 78. 

"Compeiuating Auto Accident Victim*, United States Department of Transportation, (May 
19SG>, 3-4. 
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It was the d^dettci«s of the tort and liability insurance mtem, con^ned with 
the success of the Michigan no-fault law in addressing these Mults, that led former 
Subcommittee Chairmen Moss, Van Deerlin, Murphy and Eckhardt and Senators 
PhU Hart. Warren Magnuson and Ted Stevens to champion federal no-fault auto in- 
J reform in the 1970s. The Consumer Federation of America, Constunert 



Union, the National Consumers League, the American Association of Retired Per- 
sons (AARP) and the AFL-CIO endorsed federal atandarda auto insurance legisla- 
tion that would have required all states to adopt no-feult laws. The standards would 
have required states to offer consumers an insurance system with more than 
$100,000 in first par^ benefits and the right to sue for pain and suffering in cases 
of serious and permanent ii^jury. John Martin, testi^ng before the Consumer Pro- 
tection and Finance Subcommittee on behalf of the AARP in 1977, said that the 
AARP is "convinced that the principal of no-fault automobile insurance is sound and 
that it will result in better benefits and prompt payments as opposed to the oper- 
ations of the tort liabiliW system with its delays and consumption of premiums and 
fees and Utigation costs. " 
Slate No-Fault Laws' Coat Savings Have Been Undermined by the Trial Bar 

Despite the benefits of first party insurance and broad early consumer support, 
only 13 states have no-fault laws today. No state has enacted a law since W76.'* 
Wmle no-fsult has delivered on its promises of fast and better compensation for all, 
many of the State laws have faileu to deliver on the promise of lower premiums. 

The basic problem with most state no-fault laws is that they permit too many law- 
suits. As a result of the power of the trial bar's opposition, the restrictions on law- 
suits have been weaken^ to the point that the cast of the cases in which one can 
sue, when combined with the no-fault benefits that are payable to all injured per- 
sons, becomes very expensive. 

Bight of the laws rely on "dollar" thresholds that permit suits for pain and suffer- 
ing when a person incurs $2000 or so of medical expenses. These thresholds are eas- 
ily breached, particularly with the encouragement of plaintiffs' lawyers, so that the 
essential trade off of no-fault auto insurance — prompt and certain compensation for 
economic losses for all injured people in exchange for restrictions on the legal lottery 
system — is gutted. 

Dollar thresholds often produce the most expensive of all worlds — a no-fault ^s- 
tem on top of a barely restrained tort system. Dollar thresholds are targets, giving 
the unscrupulous even greater incentives to file fi-audulent claims than under the 
tort system. 

It IS the height of hypocrisy that those who tiave worked hardest to weaken 
thresholds and then taken advantage of the loopholes they have created to increase 
the costa of the system are now arguing against H.R. 2021 on the grounds that the 
state no-fault experiments have failed to keep costs down. 

' ' " * ' ■ sntly first-party insuranc 

a huge amount of fi^ud. 



What we have learned from nearly 100 years of experience with the fault and li- 
ability insurance system is that it cannot be repaired. Chansea are costly and do 
not address gaps in compensation and slow payments. The omy consistent winners 
under the fault and liabQily insurance system, regardless of how moihfied, are law- 
yers and the providera of unnecessary medical services. 

By contrast, 27 vears of state experience with no-fault auto insurance shows what 
works and what aoes not. All of those laws provide timely benefits to ii)jured per- 
sons. They pay all injured persons. They all provide better compensation for more 
serious injuries. In these fundamental respects, they all are better than the tort sys- 

The record on costs is different. Dollar thresholds do not work in states with aa- 
{[ressive trial bars. They simply provide a target for the unscrupulous. The residt 
IS all motorists pay higher premiums for the dishonesty of the few. It is important, 
however, to reemphasize that the responsibility for the foilure of some no-fault laws 
to lower costs lies not with the proponents of no-fault, but with the trial bar. When 

I) Hearings before the Subcommittee on CanBumer Protection and Finance of the Conunittae 
on Interstate and Foreien Commerce, House of Reprewntatives, Ftderal Staniltirdt for No-fhull 
Motor VehUU Accident Bewfita Act ( 1977), 637. 

"In the 1970b, 16 states adopted no-fault laws. Nevada. Georsis and Connecticut Bubee- 
quently repealed them. Pennsylvania repealed its law in 1984 but adopted a freedom of choice' 
law in 1990. Many itates have modified their no-foult Systems in the intervening yean. 
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they could not stop the adoption of no-fault laws, the trial bar weakened them by 
encouraginK dollar threshoida. Then, they exploited them. 

Tight verbal thresholds do reduce the number of lawsuits enough to enable people 
to receive high levels of no-fault benefits for a somewhat lower premium. However, 
they do not address the problems of the poor, who can no more afford the Lincoln 
Town Car of insurance than they can afiord to own a Lincoln Town Car. The poor 
need the option of a low cost product, even if it means lower benefits than wealthy 
people can afford. 

Ilie state experience provides a road map for both better benefits and lower pre- 
miuma. The key to achievii^ these goals is the elimination of all lawsuita except 
those for any excess economic ioss. H.R. 2021 offers drivers such an option, an op- 
tion that do^ not adst in any state today. 
A Right to Consumer Choice Under H.R. 2021 

H.R. 2021 builds upon the experience of the states. It maximizes individual choice 
by permitting drivers an option they do not have now — to buy low cost insurance 
that provides accident victims with better, speedier compensation for their injuries. 

It would not eliminate the tort system. Instead, it would expand drivers' insur- 
ance options so that they could choose between either a modified vereion of the sys- 
tem that exists in their state today or the new personal protection insurance (PPI) 

The PPI Option: Better Coverage at a Lower Premium 

Drivers who want to opt out of the lawsuit lotten can elect the new option— PPI 
coverage. They would be able to choose the ievel of^PPI benefits they need and can 
afford, BO long as they choose a level at least equal to the minimum amount of in- 
surance required in their state. They could even purchase first party benefits for 
noneconoimc loss, if they wished. When they were injured, instead of having to 
prove fault, they would simply file claims for their losses directly with their own 
insurer. It would be similar to filing a claim with a health or workers' compensation 
insurer, liie insurer would be obligated to pay them within 30 days. 

Fault would not be abolished. If the PPI driver suffers a loss that exceeds his first 
party coverage, he would still be able to sue any atrfault driver for uncompensated 
economic loss. He could, in turn, be sued by other drivers for his fault but only for 
uncompensated economic loss. 

According to the Joint Economic Committee (JEC), driveis who elect the PPI op- 
tion would see an avera^ 24 percent reduction in their overall auto insurance pre- 
mium. For Uie bodily iigury portion of the premium, the only part affected by this 
legislation, the average redudion would be 46 percent. The jEC estimates the over- 
all annual reduction would be $35 billion if all drivers elected the PPI option." 
State no-fault insurance experience shows that eliminating lawsuits for pain and 
Bufiering will produce dramatic decreases in premiums. 

This combination of better compensation for serious injuries and lower premiums 
is not a magic trick. It is accompFished by eliminating the fi-aud assodated with the 
tort system^ incentives, unnecessary attorneys' fees and pain and suffering. Chart 
3 compares the costs and benefits of the tort system with the PPI system. 

The PPI option is of particular benefit to the poor. In some areas of the country 
today, poor pecmle are faced with a Hobson'a choice —pay as much as 30 percent 
of their disposable income to buy auto insurance '* or violate the law and drive with- 
out insurance. Under the PPI option of H.R. 2021, the poor would see their pre- 
miums reduced by the most, an estimated 36 percent.'* PPI insurance is progressive 
insurance because its cost depends upon the potential loss of the insurers insured. 
A poor person has a lower potential work loss and that lower potential can be re- 
Qected m significant cuts in premiums. The poor would also receive better benefits 
than they do today in the event of a serious injury. 
Rights of Drivers Who Choose Not to Switch 

People who want to remain under their present state law could chooae a modified 
version of that system, one that will assure them greater likelihood of condensation 
in the event of an accident for the same cost. Any person who elects this option 
would see no changes in the rules if he were involved in an accident with another 
driver who elected to stay under the same system. The system would change only 



I'AuM Choice: Impact on Citita and the Poor, Joint Economic Committee, United States Con- 
greu (March 1998), 34-36. 

'• Robert Lee Maril, The Impact of Mandatory Auto Insuranet Upon Low Income Residents 
of Maricopa County, Arizona,' unpubliahed manuscript, 1993, 11. 

"Auto Choice: Impact on Cities and the Poor, Joint Economic Committee, United States Con- 
gress (March 1998), 3S. 
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if h« were involved in an accident with a PPI driver. In such a situation, the person 
would insure himself for both economic and noneconomic damages through "^rt 
maintenance coverage" (TMC). This coverage operates just as uninsured motorist 
coverage operates today. If the iitjured person can prove the other driver was at 
fault, then he can recover up to the limits of hia own policy. Unlike uninsured mo- 
torist coverage, however, if tie has any uncompensated economic loss, he can also 
sue the PPI driver on a fault basis for such losses. While the TMC driver could not 
sue an at-fault PPI driver for noneconomic loss, in turn he could not be sued by a 
F1PI driver for anything but excess economic damages. 

All the state fault rules stay in place. In fact, tne chances of recovery for serious 
iifjury improve because the iinured person would now have two sources of recoverv, 
hu own TMC coverage and the other driver's insurance, and his premiums would 
not change.'" 
State Options 

Not only does the bill give drivers options as to which system to choose and what 
level of benefits to purchase H.R. 2021 gives the states options as well. A state can 
simply choose to let the bill go into enect and ^ve their drivers a choice. Alter- 
natively, unlike almost all other federal legislation, the bill permits any state to 
pass legislation that would prevent the provisions of H.R. 2021 from applying in 
that state. Finally, H.R. 2021 provides that the law will not go into effect in a state 
if it would not tower the average bodily it^ury premium by at least 30 percent. 
H.R. 2021 Pats the Choice Wherv It Belongs— with the Consumer 

Mr. Chairman, our economy and our democracy depend upon people having the 
right to make choices. We decide not only what kind of clotnes we will buy, what 
we win eat and where we will bank (with what kind of account), we decide what 
tone distance telephone carrier to use, what mutual funds we will buy and what 
health care provider we will use. 

Why shoiOd auto insurance be any different? Today's state insurance systems, 
with three exceptions, do not offer consumers a similar choice. Instead, they give 
drivers only one option. Four out of five times that option is the tort system, a sys- 



it up to individual drivers to decide between it and a modified version of the s;, 

now in place in their state. CAR believes the choice system in H.R. 2021 would be 
better for individuals and better for society. CAR stronglv urges the Committee to 
report H.R. 2021 expeditiously and let drivers decide the oest form of insurance for 
themselves and their families. 



^Canvll and Abrahamse, $upra note 2 at 19. 
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Chart3 

ComparisoD of the Fiult lod Liability Insurance System 
the Personal Protection Insurance System of Auto Clioice 
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Mr. GiLLMOR. Thank you, Mr. Kinzler. 

And we will move to Mr. Rosenfield. And let me say that all of 
your statements will be part of the record. 
You may proceed, Mr. Rosenfield. 

STATEMENT OF HARVEY ROSENFIELD 

Mr. Rosenfield. Thank you, Mr. Chairman. 

I am the director of a nonprofit organization based in Los Ange- 
les, California, which works on insurance, health care, utility and 
other consumer issues. I am here today on behalf of the project 
that works on auto insurance reform, and I was the author of a 
proposition approved by the Cfilifomia voters in 1988 known as 
Proposition 103, which provides a startling alternative to the legis- 
lation discussed today, and I will talk about that in a moment. 

The issue for the public and the issue posed by even the pro- 
ponents of choice no-fault is not how mudi compensation are people 
going to get. It has been how much is it going to cost to buy auto 
insurance, and on that score no-fault has been an absolute disaster 
in every State in which it has been tried. In 1989, of the 10 States 
with the highest average auto insurance premium, eight were no- 
fault States. By 1995, three of those States had repealed the man- 
datoiy insurance laws, and six of the 10 highest States in 1995 in 
the Nation were no-fault States. 

Compare the growth in the average insurance premium between 
1989 and 1995: Tort States around the country, 36.8 percent in- 
crease; no-fault States, 45.6 percent. 

Repealing no-fault, according to this data, all of which comes 
fiiDm the data collected by the National Association of Insurance 
Commissioners, repealing no-fault is the quickest way to lower 
rates. Two States did it, repealed their mandatory no-fault laws, 
and Georgia experienced an immediate 12.5 percent reduction the 
next year; Connecticut, 9.7 percent reduction. 

H.R. 2021 will reduce rates? That has been the topic of today's 
discussion. The answer is unequivocally no. First of all, there is 
nothing in this legislation that mandates one penny of rate reduc- 
tion. There is a lot — there is a provision which talks about whether 
the State will opt in or opt out based on a finding by the commis- 
sioner which has been written in a way to basically preclude any- 
body from opting out, but that has nothing to do with reducing 
rates. Nothing in this legislation requires a rate reduction. Most 
States or many States have neither the authority nor the resources 
in the regulating entities' ofiice to order such rate reductions even 
if there were rate reductions available from the legislation, and 
then we know from the experience in California that they can't 
simply order insurance companies to lower rates. They have to 
have a due process by which that is done, and a blanket 30 percent 
rate reduction would violate that due process right. 

I want to add one more thing about rate reductions. I was star- 
tled to see today a report I had not seen before from the Joint Eco- 
nomic Committee about how no-fault would lower premiums for the 
urban poor. It is very touching to read and hear all of this lip serv- 
ice being paid to the poor when everyone knows that the real prob- 
lem is in the inner city, in addition to the inability to afford exces- 
sive premiums, is that insurance companies will not service those 
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areas, and nothing in this legislation requires any insurance com- 
pany to sell any policy to anybody in an urban area. Redlining, ter- 
ritory rating, these practices that have afflicted the poor and urban 
dwellers are not addressed by this legislation. 

I am obviously trying to speed through this in the interest of 
time. Let me state some other objections to H.R. 2021. 

It has been noted that the preemption of State common laws is 
unprecedented. These are common laws developed over 200 years 
by the States. It is automatic. Opting out is a difficult process at 
best. That is why I said that the deck was stacked. 

I want to point out that in California the voters have twice in 
the last 10 years rejected no-fault legislation. Twice. You want to 
talk about folks getting mad at Congress. Tell the fieople in Califor- 
nia that notwithstanding their action at the ballot box, Congress is 
going to impose this upon them. I think we will start to see some 
confusion today in the questions and answers when people try to 
figure out if you are a State that opted out — does that mean I have 
to stop? 

Mr. GiLLMOR. You have to stop soon. 

Mr. RosENFiELD. I have traveled 3,500 miles for this, Mr. Chair- 
man. 

The confusion that was obviously part of this process will anger 
people all over the country. 

Second, no-fault addresses and undermines the basic American 
principles of responsibility and accountability that most of us feel 
are part of the American tradition. 

Third, it eliminates full compensation by eliminating pain and 
suffering and eliminating the only form of legal recognition of the 
difference between a human being and a dented fender. 

Fourth, limiting attorney involvement, which any proposals to re- 
strict pain and suffering surely do, makes consumers much more 
vulnerable to abuse by the insurance companies on the economic 
damages that they have to collect. And it hzis been noted by many 
people in the literature that under no-fault laws it is very difficult 
to get your insurance company to pay your no-fault benefits. 

^fth and final point about this legislation, there is no choice in- 
volved in this. I think it is a grave disservice to the otherwise re- 
spective sponsors of this legislation to try to portray this as some 
kind of a choice. If you are a tort driver, if you choose tort, and 
a no-fault driver runs into you, the no-fault driver's choi<» over- 
rides your choice, and in effect the tort driver is stuck with no-fault 
in terms of pain and suffering. It is not accurate to call this choice. 

If you can give me 2 more minutes to talk about what happened 
in California in 1988, I was the author of a ballot mezisure which 
took a different approach to insurance reform. It is an approach 
that addressed two words that haven't been mentioned yet here in 
this hearing, "insurance companies." Insurance companies regulat- 
ing their rates, regulating some of their practices, and eliminating 
barriers to competition, say, for example, their exemption from the 
antitrust laws which they ei^joy at the Federal level. 

In 1989, Proposition 103 took effect. Between 1989 and 1995, 
California's average auto insurance premium went down Vio of 1 
percent. Compare that to no-fault States, up 45 percent; tort States 
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up 36 percent. In addition, $1.2 billion in rate refunds were paid, 
and $14.7 billion in rate increeises were blocked. 

Proposition 103 did this in a very simple way. It said to insur- 
ance companies, you must no longer charge excessive premiums to 
the public. 

Now, you never hear the sponsors of no-fault ever discuss this 
issue of regulation of rates. It apparently offends their ideology. 
But in terms of an experiment in insurance reform, it is the most 
powerful way to lower premiums in the Nation, and it has been 
demonstrated. 

I want to talk for a moment about what it has done about fraud. 
There is nothing in Proposition 103 

Mr. GiLLMOR. We are running over here. 

Mr. RosENFiELD. Okay. There is nothing in Proposition 103 
which limited the right of people to go to court and the amount of 
compensation that they comd get, but it stopped the cost plus pass- 
through mechanism that the insurance companies use in which 
they simply add their own profit and overhead markup and pay as 
many claims as they can, and by doing so it gave the insurance 
companies the incentive for the first time to cut back on fraud, 
which is one of the reasons why auto accident lawsuits in Califor- 
nia have dropped 49 percent since 1989. 

I should say finally, and I will conclude with this, today's auto 
insurance — ^this week's Auto Insurance Report, which is a respected 
newsletter, points out that the insurance industry is not only mak- 
ing record profits, but they are sitting on $8 billion in excess re- 
serves, more money than they need to pay claims, way more 
money. 

When will the Congress, Mr. Chairman, hold a hearing on the 
fact that the auto insurance industry's profits and reserve are at 
record levels, and they could grant a 10 percent rate reduction min- 
imum around the country if they were ordered to do so without 
limiting people's compensation and right to go to court at all? 

I thank you for the indulgence for the extra time, and I am here 
for questions if you have any. 

[The preparea statement of Harvey Rosenfield follows:] 



Mr. Chairman and Members of the Committee: Thank you for inviting me to tes- 
tis today on the subject auto insurance reform, specifically H.R. 2021, l^;ialation 
which would establish a no-bult auto insurance system for the nation. I am the Ex- 
ecutive Director of the Network Project, a California-based non-profit, nonpartisan 
consumer research and advocai^ organization which works on insurance, health 
care, utility and financial billing issues on behalf of consumers and taxpayers. Oper- 
ating under the umbreUa of the Network Project, the Proposition 103 Enforcement 
Project monitors the implementation of Proposition 103^ the property-casualty insur- 
ance industry reform ballot initiative approved by Califomia voters in 1988, I am 
the author of ProjMBition 103. The FVop. 103 Enforcement Pniieet also conducts re- 
search and education activities on insurance matters in general and assists consum- 
ers and consumer organizatione in other states in pursuing insurance reform.' 

I am pleased to provide the Committee with an assessment of no fault ^stems 
in ^neral, an analyaia of H.R. 2021, and a discussion of an alternative approach 
to insurance reform: reform of the insurance industry's rate-setting syst^ns and 



' Approximately 46,000 Calitbmians support tbe work of the Propoaitiim 103 Enibrcaiiieiit 
Project This vear, we eeUmata that rauchly 20% of the Prop. 103 Enfcicement Pntiect'i opurat- 
ing budget will come from donon who can be identified as lawyen. 
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practices. There is now aufGdent historical experience with both approacheB to a*- 
sesB their impact upon consumera. 

Note that while uiey are not mutually ezduaive, "no fault" and "insurance indus- 
try reform" proceed from widely different premises, Propoaals such as no-fault fit 
within the category of so-called tort "reform": they are premised upon the assertion 
that overuse or aouse of the dvil justice system is responsible for premium L 



1. By banning some or all auto accident litigation — particularly by proscribing 
payment for non-economic damages — supporters daim that no-fault will reduce the 
Hransactitmal costs" of the legal system, thereby enabling insurers to reduce their 
premiums. Like all restrictions on the tort system, no fault regulates pubUc access 
to the courts. 

The alternative approach focuses on the behavior and operation of insurance com- 
panies. It calls for limits on their profits and expenses through rollbacks, rate regu- 
lation, prohibition of unfair or abusive practices and elimination of barriers to com- 
petition in the marketolace. The "insurance industry reform approach views insur- 
ance companies as pront-oriented financial institutions. The vidssitudes of the U.S. 
economy — particularly interest rates — are held to explain the pridng behavior of in- 
surers. This approach also recognizes that although insurance companies are in the 
business of compensating for loss, they are fundamentally engaged in a profit-mak- 
ing enterprise, dependent upon investment income. As such, insurance companies 
not only have notiiing to gain, but rather have a ereat deal to lose if acddents or 
daims decrease. Put another way, insurers typically operate on a "cost-plus" basis: 
acddent costs are passed throu;^ to consumers, altmg with a considerable markup 
for overhead and profit.' Thus, the more acddents and daims, or the higher the 
medical and car repair costs, the greater the justificatitm for hif^er rates which, in 
turn, yield more revenue for investment and ultimately higher profits. In this re- 
gard, the present insurance system perversely rewards insurance companies for the 
very events insurance is designed to protect against.^ 

Moreover, the insurance industry reform approach recognizes the subjective na- 
ture of the underwriting process, as revealed oy the inherent inabiUty oi insurance 
underwriters to correctly estimate the decree of risk posed by any one polic^older. 
Lastly, it acknowledges that an imperfect insurance marketplace often frustrates so- 
cial poli^ goals— such as ensuring that all motorists have the opportunity to pur- 
chase compulsory insurance at a fair price. The insurance indust^ reform approach 
views the insurance function as being so directly related to the economy and society 
that insurars cariy a quasi-public responsibility, which in turn, requires public over- 
sight and regulation.* 

I. RECENT INSURANCE REFORM EFFORTS 

With its enormous reliance upon the motor vehicle, California is the single biggest 
market for auto insurance in the nation. Not surprisingly, California has been a fer- 
tile environment for efforts to reform the auto insurance system. In 1988, both ap- 
proaches to auto insurance reform were presented to California voters. 

The 1988 initiative battle. Between 1985 and 1987, auto insurance premiums 
in California rose dramatically.' The increases led to widespread public dissatisfac- 



'In 1996. tto exampla, iniuranee eompanie* paid out a national averaxe of 66 cent* tiir «very 
SI in auto insurance liability premiums they received. A.M. Beit, Betri Aggrtgatea UTut Aver- 
age*, PropertyCatually Edition, United Stales at 99 101 (1996). Thii figure does not include 
Investment income of nine cenU on every premimn dollar. Id. at 176. 

'A California iniuranee industry executive described the situstion succinctly: "Who's un- 
happy? Not the doctors. Not the Iswyen. And the insurance companies can pass the costs along. 
If the public wants to tolerate this abuse, well deliver It,' Highway Robbery, California Lawyer, 
Hay 1991, at 29. 

*In iDOst nates, courts have held that insurance companies stand In ■ uniaue, fldudsiy rela- 
tionship with their customers. See Willism ShemafT, el. al.. Insurance Bso Faith Litigstian 



Earthquake Authori^, a state agency estabUshed to rellere insurance campanies of the risk a 
' urance coverage. Califbniia Ins. Code ("C.l.C.N G 10089 40 rt. leg., 

■ '■ " ~ ;, 124 (A,B. 3470), m 

.__. , , , c. 969(A.B. 32321, 53. 

■Between 1985 and 1986, automobile premiums in California increased by 22%, while the 
consumer mice index iDcreased 3.1%. National Insurance Ccniumers Orgsnizstion, A Consumer 
THumpA.' Pn^xuition 103 aeoitUed (1992) at 19, dting Nationsl Association of Insurance Com- 
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tion.^ During 1987, California consumer advocacy groups sponsored legislation 
which would have instituted limited regulation of property-casualty insurance pre- 
miums, including auto insurance, and repeal of the industry's exemption from state 
antitrust laws. Opposition fivm insurers blocked the measures' passage,'' and the 
advocates drafted a ballot proposition entitled, The Insurance Rate Reduction and 
Reform Act of 1988," whidi ttie; placed before California voters on November 8, 
1988." 

The initiative, which was qualified for the ballot as Proposition 103, addressed the 
industry's unique financial cycle and its cost-plus nature through a series of short 
and long-term reforms designed to improve the insurance marketplace, remedy cer- 
tain industry practices and provide greater protection to policyholders. As described 
in greater detail below. Proposition 103 mandated a 20% rollback in automobile, 
homeowner, business and all other property-casualty premiums; instituted stringent 
controls on insurance company profiteering, waste and inefficiency through a regu- 
latory process subject to public scrutiny and participation; ended monopolistic in- 
surer practices; required insurers to base auto insurance premiums on driving safe- 
ty record rather than zip code; mandated a 20% good driver discount; and made the 
insurance commissioner an elective poet. 

Concerned that it could not defeat Proposition 103, elements of the insurance in- 
dustry responded by placing three separate measures on the ballot to compete with 
103, one of which, Proposition 104, was their chief focus.^ Proposition 104 called for 
the establishment of a no-fault auto insurance system in California, modeled upon 
New York's verbal-threshold based system. 



'The increase* led to widespread public diMatiifaetion. See, e.g., Scott. Atmstrong, Califamia 
Car Insurance RtDoU: Soaring PremiuiTit Spark Drive For Bejbrm Initiatiiiei, Chriitian Sidenee 
Monitor, Fibrugry 22, 198B: Sam Richards, Groups Targit Iniursnce Rates, Tracy Press, Janu- 
aiv 19. 19S8, at 1. 

'Tlie industry's political prowess in state capitols is well known. See, t.g., Walter L 
Updegrave, How TAc Iniurance Industry Colitcta An Extra S65 BiUion A Year From Yaa 
By... Staging The Deck, Money MaeazinF, Augiut 1996, at 50. AccordlDE to disclomre report* 
•utanitted by insurerH and other lobbying assodationB lo the CaUfomia Secretary of State and 
the CaUfbrnia Fair Political Practice* Commisaion, the insurance industry spent over $108 mil- 
lliHi an lobbying expenses, excluding campaign contributions, in California alone between 1983 
and 1996. CaHf Fair Political Practices Commission, Report on Lobbying: 1983-1984, July 1985; 
CeUf. Fair Political Practices Conuniuion, RtparC on Lobbying: January 1, 198B-DvctrrAtr 31. 
1985. March 6, 19S6; Calif. Fair PoUtical Practices Commission, Report on Lobbying: January 
I, 1986-Dtcember 31. 1986. April 1987; Calif. Fair PoUtical Practices Commission, Report on 
Lobbying: January 1. 1987 through Detxmber 31, 1987. 1998; Calif. Fair Political Practices Com- 
mission, Report on Lobtning: January I, 1998 through December 31, 1988. October 1989; CaUf. 
Fair Political Practices Commission, Report on Lobbying: January 1, 1989 through December 31. 
1989, March 1991; Calif. Fair Political Practdces Comminion, Report on Lobbying: January 1. 
1990 through December 31. 1990. November 1991; Cahf. Secretary of State, Lobbying Expendi- 
tures and the Top 100 Lobbying Firms: October 1-Decamber 31, 1991 and Cumulative ToUtU for 
Calendar Year 1991. March 1992; Cahf Secretary of Sute, Cumulative and the Top 100 Lobby- 
ing Firms; October 1-December 31, 1993 and Cumulative Totals for Touds for Calendar Year 
1992, March 1993; and Cahf. Secretary of State. The Top 100 Lobbying Finns; October 1-Decem- 
ber 31, 1993 and Cumulalioe Totals for Lobbying Expenditures 1993. March 1994; Calif. Sec- 
retary of Stale, 1994 Lobbying Expenditures and the Top 100 Lobbying Fima, May 1996; Cahf. 
Secretary of State, Lobbying Expenditures and the T^^p 100 Lobbying Fima 1996, April 1996; 
Cahf. Secretary of State, Lobbying Expenditures and the Top 100 Lobbying Firnu 1996, June 
1996. 

eC,I.C.§ 1861,01 e(.8cq. 

'Proposition 101, sponsored by Coastal Insurance Company, limited payments for pain and 
suffering in excess of economic damages unless a specific threshold was met. Proposition 106, 
slso sponsored by insurers, imposed limits on the size of contingency fees a plaintiff could pay 
to an attorney in any tort case. At the same time, the Cahfbmia Trial Lawyers Aasodatian and 
some consumer advocacy group* *ponsi»ed Proposition 100, a less compreheniiTe version of 
Proposition 103. 

To defeat insurance induatiy refono, insurers employed a Trojan Horse' strategy unique to 
California's initiative proces*. Included within Proposition 104's text were provisions conflicting 
with each provision of Propo«ition 103. Article II. § 10(b) of the Cahfornia Constitution provides 
that in the event that two measures with conflicting provisions are approved by the voters, the 
proviBions of the initiative that obtained the great number of voters prevail With polls indicat- 
ing overwhelming pubbc support for Proposition 103, the insurance industry's political consult- 
ants recognized that the measure would be difficult to defeat. Instead, the insurers hoped to 
invahdate 103 by getting more votes for Proposition 104, a stret^y that was revealed to votos 
by the official state ballot pamphlet. It noted that Proposition 104, "^claneels Prop. 100, 101, 
103. Restricts future insurance regulation Ic^slation." Official Title and Summary prepaied by 
Attorney General. California Ballot Pamphlet, General Election, Nor. 8, 1998, at G-88. 
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spent over $60 mil- 

, _, . ,.int advertising. The 

central issue in the campaign was which proposal would lower insurance premiums 
for motorists." Thus, the two insurance reform alternatives came head to head in 
a hi^ily visible, albeit financially lopsided, public debate in the nation's largest 
state. On Election Day, Proposition 104 was defeated by a three-to-one margin, 
Propoaition 103 was approved by 61%of the voters.'^ 

E^Mt-Propo«ltloii 103 Activity. The passage of Proposition 103 represented a 
dramatic turning point in the insurance debate throughout the nation. Driven by 
the California initiative, insurance industry reform occupied the focus of policy- 
makers throughout the United States. 

Die insurance industrys initial response was stunned, then angry, denial.*^ De- 
tarmined to discourage the similar efforta underway in otner states, various inaurerg 
Ued neariy one hundred legal challenges to Proposition 103: none succeeded.'* 
Meanwhile, Proposition 103'a passam inspired similar efforts in nearly eveiy state 
iMdilature in the nation. '" Deqiite the industry's efforts to blunt further Proposition 
Iw-style reforms, nineteen states enacted insurance industry reforms.'^ 

By contrast, the indusbys intensive promotion of no-foult as an alternative to in- 
surance indusby reform Has been a failure. Industry-sponsored no-fault legislation 
was defeated in high profile battles in several states.''' A "pure" no-fault ballot 
measure, one of a pacKage of three tort "reform" measures sponsored by the busi- 
ness communi^, including insurance companies, was placed before California voters 
in March of 1^. That contest is described in detail in Appendix A. The no fault 
measure was rejected by 66% of voters despite a $19 million campaign in its favor. '^ 



"'Kenneth Reich, Inaumna Fight Ca»t Iidtiativt Baektri a Total of S83.9 Milium, Lot Ange- 
les Timet, Februaiy 7, 1989, at 3. The consumer advocates ipansoring Propoiition 103, led by 
Ralph Nader, ■pant (2.9 million raised throu^ modest donatiDna from direct mail solidtationi 
to OM pul)lic Susan Setmr, Imunince Imliativt War Hitt Rtcord t63.S Million, L.A Hersld- 
Ezaminer, October 29, 19SS. We ipent S2-9 million in lupport of 103, raited from modest con- 
trlbutiona fhnn the public. 

"So e^., Ramon G. McLeod, Voters Angry About RattM for Auto Inuiraiut, San Frandica 
Chronicle, June to, tSBS. Conaumer adnieate Ralph Nsder'i lupport for Propotition 103 had 
a powerflil impact upon many voters who found the presence of Ave inaurance related initiativea 
on the ballot eonftinng. Arthur Lupia, ShortciM Vinut Eneyclopediaa: Infirmalion and Voliiig 
BAavior in Caitfbrnia Inturanct tiefbrtn EUdiont, 88 Amwican Political Sdanee Review No, 
1 (March 1994). 

"CaUfbmia Secretary of Sute, Statement of Vote, November 8, 1988, at 40. 

"A t3rpjcal remade by an indualiy ofTidal poitnyed Propositian 103 as "an example of nub 
role.' Don't Shoot the iieumger. Beefs Review, January 1990 at 96-96. See alto Mark Masnier, 
Cali^niia Rate Rollback Inceiaet Auto Imureri, Journal of Commerce, November 10, 1988, at 
lA. Richard B. Schmitt and Sonja Steptoe, Califarma'i Voters Shake Up Insurers, Wall Street 
JouniBl, November 10, 19B8. 

"Susan Seaoar, Iiuurert' New Policy: Sue to 5tpp Pn^. 103, Los Angeles Herald Examiner, 
November 10. 1988; Kenneth Reich and Philip Hager, Nine Suits Challenge Auto Rate Rollbacks, 
Lam Angeles Timet, November 10, 1988, at 1. As a federal court, addresnng a legal challenge 
by Insurers a^nst regulatlont implementing Propotltian 103, later noted: 

Insurers domg buainett in Califbmls certainly have a right to challenge any unconttitutioaal 
aspects of the rate making process which have been tbrced on them by the mltiatlve. But the 
multiple and overlapping aatertions of these challenges in state court, before th> commissioner, 
and in this court causes thit court to queitian those tactict. Numeroui insurers aie involved 
in these multiple cballenget, tome repreientad by the tame law firmt. Some challengea are filed 
in state court and tome are filed in federal. The cballenget are at the same time identical, sepa- 
rata and overlapping. Some of that appears to be coordinated and calculated ... FYremnn's Fund 
Int. Co. V. Oaramendi (N.D. 1992) 790 T, Supp, at 964. 

u>See NICO A Consumer Triumph: Proposition 103 Revisited (1992). Richard W. Stevenson, 
Am California Tellt Insurers What To Do, the Nation Liatent. New York Timet, May 14, 1989. 

■■The mmt sigoiflcant efforta were the following: Delaware permitted banks to self ijuurance; 
Florida imposed a rate freeze; Maryland reinstated a "prior approval' regulateiy lytton; New 
Jersey legiilatad a rate roUback and partially repealed the industry's exemption fnnn the anti- 
trust Iswt; Penntylvanis instituted a rate rollback; South Caroline initituted a rate rollback; 
and Texas repealed the industry's antitrust exemption and created the Ofllee of Public Insur- 
ance Counsel to advocate the public interest in insurance matters. National Insurance Conaum- 
ars Orgsniiation, A Cmtumer Triumph: Proposition 103 Revisited 36-36 (1992), It it noteworthy 



nia's in which TOtert can droumvent Iwitlative failure by direct ballot accets. 

"Arizona votera reacted a no-fault ballot meature in 1990 by 86.1% to 14%, Profetaional In- 
surance Afents WeeUy BuUettn, No. 799, Nov, 9, 1990, at 2. The Rhode Island legialature re- 
jected no-fault legialation in 1992 and 1994. 

"Propoaition 200 would have: ettablithed a pura no-fault syatem; abolished fault-hated tort 
llabill^ for economic losses (including lostet exceeding the no-fault coversge) unless the motor- 
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a efTorts to repeal no-fault lawe in at least 

II. "choice" no-fault 

Confronted with the demise of no-fault Bystems throughout the nation, various 
academicians, consultants and institutions associated witn the insurance industry 
are now promoting a no-fault proposal which they call "consumer choice."^" Like 
other BO-<»lled "pure" no-fault proposals, the "choice" system would completely pro- 
hibit claims for non-economic damages. 

Hie ismie of "choice." However, to overcome the stigma associated with no- 
fault, the proposal has been re-pack^ed to suggest that every motorist will have 
the option of choosing either tort or no-fault' coverage. In fact, under H.R. 2021, 
the "choice" ia iliusoiy. Motorists who choose to be covered by tile traditional Per- 
sonal BeqionBibility System are still prohibited from suing a negligent motorist who 
haa chosen to be covered under the nofsult option. To obtiua pain and suffering cov- 
erage, the motorist operating under the tort system must purchase it as a firstrparty 
coverage from her own insurer. Thus, a potentially negligent driver's choice to oper- 
ate feult-free overrides another driver's choice to operate in a Personal Reaponsibil- 
i^ System in which negligent drivers may be held accountable. Drivers who choose 
no-&ult impose their choice on drivers who do not. 

Federal preemption of state insurance laws. H.R. 2021 calls for unprece- 
dented federal preemption of state tort, insurance and, potentially, even regulatmy 
laws. Preemption is automatic, unless one of two eventa intervenes. However, in its 
present form, H virtually guarantees that federal preemption will occur, because the 
conditions set forth in the legislation are unlikely to arise: 

(1) Preemption is blocked if the appropriate insurance regulator in each state issues 
a general finding, based on evidence adduced at a public hearing, that the meas- 
ure will not reduce the "average" prentium by 30% for those choosing no-fault 
(Section 8(bXlHA)). However. H.R. 2021 requires that the regulator compare the 
cost of liability, medical payment and uninsured and underinsured motmiat cov- 
erages in the pre-no-fault marketplace against only the estimated cost of no-fault 



who caused the accident was engaged in criminal conduct or the ihipment of haEardou* 
_.._. .i..ii_i..i ^jj f^ non-economic damaEOB in all cassB; required that tr 



funded public assittance prwrami and other fbrtns of private insurance coverage bear the cotta 
of auto acddent vlctlme befMV auto inauren are reaponnble to pay daime; onered a total of 
$60,000 in banefiti; pnmiMd nibstantjally lower auto insurance premiums, without providing 
any atatutoiy rata reduction requirement; eliminated tort lawsuiU against insurers who foiled 
to pay no-Anilt benaftta in good faith. 

ttecogniiing that an insuronce-industiy spoDsored ballot measure would have litUe chance of 
approval, the na-&u]t 'i""pf'g" alzategy was to rely upon the financial reBourees of buaineM 
poup* aupportlng the other two "tort refonn' meaaurea to limit the need to accept insurance 
mduitiy monqr for the no-foult campaign prior to the election. Nevertheleu, the mostly conaerv- 
alive eleetorate rejected the other meaiurea aa well. Prop, 201, llmitina lawniiti brou^t by 
shareholders victimized by investment fraud, was defeatsd by 60% to 41%. Prop. 202, irtiicb 
called for limits on contingency fees, lost narrowty. 51% to 49%, Secretary of State, Statement 
of Vote, Harcb 26, 1996 Primary Election, at 67-68. After the election, insurance companies do- 
nated near^ $1 million to help pay debts of the failed campaign. Reports on file with the Cali- 
fbmia Secretary of State and the California Fair Political Practice! Commiadon In Hawaii, a 
"pure no-fhult' measure iponeored by State Farm was approved by the Legislature but vetoed 
bv the Governor. Ann Botticelli, No Reprieve for No-Fault: House Pails to Muster Votes to Oirw- 
nde Cayetano Veto, Honolulu Advertiser, June 30, 1996, a~ * ' 



" Georgia and Connecticut repealed their no-fault laws. In New Jersey and Pennsylva 

..I* I ^^ optional. Indu"* — "*■ — "-^ — ' — * — ' " — *" *■- ' — '- 

^setta (1992 

Gtndron, Nader: End No-Fault, Boston' Herald, March 6. 1992' at 39; Ann Botticelli, Montr: Too 



fault laws were made optional. Industry opposition blocked major eflbrts to repeal no-foult m- 
tone in Masaachusetta ?1992) and Hawaii (1996 and 19961. See, ex. Groups Push for Auto In- 
m, Brockton Enterprise, Associated Press, September 11, 1992, at 11; »' 



Late to Ok ffader No-Fault Reform Proposals. Honolulu Advertiser, April 13, 1995, at 8; Mike 
Yuen, Senators Doom No-Fault To Legislative Graveyard, Honolulu Star-Bulletin, July 6,1996, 
at A3; Christopher Daver, New Jersey Legislators Propose Bill To Repeal Auto No-Fault Leu, 
National Underwriter, Mav 9, 1994, at 2. 

^See Jef]t«y O'Connell, Stephen Carroll, Michael Horowitz, Allan Abrahamse, Conaumcr 
Choice in the Auto Insurance Market, 62 Md. L. Rev. Law Review 1016 (1993); Jeffrey O'Coimell, 
Stephen Carroll, Michael Horowitz, Allan Abrahamse, Daniel Kaiser, The Costs of Conaimer 
Choice for Auto Insurance in States Without No-Fault Insurance, 54 Md. L. Rev. 281 (1996); Jef- 
frey OConnell, Stephen Carroll. Michael Horowitz, Allan Abrahamse. Paul Jaimieson, 7^ 
Compamtive Costs of AUowing Consumer Chrxce for Auto Insurance in All f^y States, 56 Md. 
U Rev. 160 (1996); and Jeffrey O'ConneU, Stephen Carroll, Michael Horowiti, Man Abrabamae, 
Bradley Mihauskaa, Consumer Choice in the Tennessee Auto Insurance Market, 27 U. Memphis 
L. Rev 639 (Spring 1997), See also No-Fault's O'Connell Keeps Trying, Offers A Variation On 



L. Rev 639 (Spnng 1997), See also No-Faults OConneU Keeps Trying, Offers A VarwtUM On 
Choice Plan, Auto Insurance Report, March 13, 1996; Jeffrey O'Connell and Robert Joost, Giniag 
Motorists A Chmce Between Fault and At-Fault Insurance, 72 Va, L. Rev. 61 (1986). 
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coverage after no-fault Ukee eSbct Section 8(bK2}. This formula would make it 
impossible for the regulator to issue an adverse Gnding. Insurance companies and 
pro-industry state regulators will have no trouble providing the actuarial "studies" 
needed to support the 30% reduction. Moreover, the industry is given the right 
to challenge an adverse finding in court {Section 8(bXl))- However, there is no 
right to cl:^enge the failure of the regulator to issue such a finding. 
(2) Preemption may also be blocked if the state's legislature passes a law afBrma- 
tively rgecting the imposition of no-fault (Section 8(a)). This simply pits the politi- 
cally-powerful insurance lobby in each state against opponents of no-fault, who 
have the burden of mustering legislative action. In light of the insurance indus- 
try's notorious ability to infiuence the political process in most states,^^ it is not 
too difficult to determine how that battle would turn out in most states. 
As discussed in more detail below, while the proponents of the l^islatlon have 
portrayed it as mandating a 30% rate cut, the negative "finding" upon which federal 
preemption may be avoi(ted is in no way such a mandate. No provision of the legis- 
lation requires a reduction of auto insurance rates or premiums. In any case, this 
provision of the legislation raises substantial constitutional questions. 

m. EVALUATION OF NO FAULT SYSTEMS 

Inittalty, no fault was viewed as a form of universal health care; people iiqured 
in auto accidenta would receive unlimited medical care and wage loss, regardless of 
fault. Compensation for non-economic damages — "pain and sufEering" — would be 
limited, in minor accidents only, to reduce the associated legal and investigation ex- 
penses (the "IranBactian costs"). However, in recent years, the public has expressed 
concern about the cost of auto insurance, rather than the desirabihty of providing 
universal health care. The insurance industry has therefore sought to defend no 
fault by attempting to portray it as a means of lowering auto insurance premiums. 
The industry has re-packaged no fault several times to suggest such savings; the 
new "consumer choice' proposal is the latest example. Thus, the question of whether 
no fault raises or lowers the cost of auto insurance is of m^or importance in the 
debate over auto insurance reform. 

As of 1996, ten states had mandatoiy no-fault laws. Another eleven states and 
the District of Columbia had hybrid no-fault systems, under which tort lawsuits and 
compensation are not restricted. Three of these states, Pennsylvania, New Jersey 
and Kentucky, presently provide motorists with drcumseribed choices for the kind 
of coverage they may purchase. Since 1989, four states have repealed their manda- 
tory no-fault laws. This section will analyze the merits of no-fault auto ii 
A. The Impact of No-fault Upon tnaurttrux Premiums 

As previously noted, the contemporary policy debate surrounding auto ij 
reform has centered upon the pocketbook issue of price. Thus, the question of 
whether no-fault raises or lowers the cost of auto insurance is of major importance 
in the debate over auto insurance reform. 

The following tables summarize data drawn from annual reports published by the 
National Asaodation of Insurance Conunisaionera (NAIC), including State Average 
Eimnditures & Premiums for Personal Automobile Inaurarux in 1996 (January 
1997). The NAIC report utilizes premium data reported to it by state insurance reg- 
ulatwy agencies. For purposes of this analysis, the NAIC data for "average liability 
premium," which includes no-fault insurance premiums, is examined because it is 
the portion of the insurance policy directly afiiected by distinctions between Personal 
Responsibility Systems and no-fault systems. 

No-fault atate* have the hl^eat average automobile Insurance premiuma. 
Of the ten states where auto insurance was most expensive in 1989, eight were no- 
fiiult states. Since then, three of those states — Pennsylvania, New Jersey and Con- 
necticut^-have repealed their mandatory no-fault s^rtems. (However, no-fault re- 
mains optional in Pennsylvania and New Jersey). In 1996, six of the top ten most 
expensive states (including D.C.) had no-&ult systems.^ See Table 1. Note that in 
1995, New York— the model state for the "verbal threshold' no-fault propoaals pro- 
moted by the insurance industry earlier in this decade — was the 5th most expensive 
state in the nation (up from sixUi place in 1994). 

"'Walter L. Updegrave, Hom th4 Insurance Industry Collects an Extra t66 Bmion a Year 
From You By Stacking The Deck, Money Magazine, Auguit 1996. at 60. 

)*Ai it has each year since 1991, Hawaii remained the moat eipenaiva in the nation. 
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Table 1. States With Highest Average Auto Premiums 
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No-ftiult itate* are coiuiateiitl)' uaonsthe moat expensive atatem In the 
nation. For each year between 1987 and 1996, a mfuority of the states with the 
highest average auto insurance premium were no-fault states. Note that as several 
states repealed their no-fault laws, the number of no-fault jurisdictions within the 
top ten declined. See Table 2. 

Table 2. Number of No-fault States Among Top 10 Most Expensive States, 19S7-1995 



PrnmiuMS in nandatoiy no-finilt states rove neariy 26% greater than in 
non-no-fault statee. The average auto insurance premium in states with manda- 
tory no-&ult systems grew an averaee of 45.6% between 1989-96, a growth rate 
neariy 25% greater thui in Personal ltespanBil»U^ ^tem states. The latter saw 
an averags 36.8% increase over the same period. Cslifomia, which implemented in- 
surance uidusti^ reform during this period (discussed infra), is included for pur 
poses of comparison. See Table 3. 



Table 3. Comparison of Growth of Average Auto Liability Premiums 
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Of the fifteen states with the greateat increases in the nation in auto liability pre- 
miums between 1989 and 1995. nine states had some form of no-Cnult— either man- 
datory or hybrid systems. See Table 4. 

Table 4. States Willi Highest Growth in Average Auto Liability Premiums, 1989-199S 
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Table 4. States With Highest Growth in Average Auto Uability Premiums. 1989-1995— Continued 
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Rspealing no-fault lowers auto inmirance premiunu. Four statea signifi- 
cantly altered their no-fault syBteiiM between 1989 and 1996: Georgia, Connecticut, 
Pennsylvania and New Jersey. 

Georgia eliminated its no-fault system effective October 1991, established strin- 
gent regulation of rates and mandated a 15% rollback. The average auto insurance 
premium in Georgia fell 12.6% the next year. The*state, once the 16th most expen- 
sive in the nation, ranked 37th in 1996. Table 6 below summarizes the changes in 
Georgia's average liability premium, its national rank and the annual change. 

Table 5. Georgia: Average Liability Premium. Rank and % Change 
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Connecticut repealed its no-fault system effective January 1994. After six annual 
increaae a of 8% or more, the average auto liability premium dropped 9 7% during 
1994. The state, which for the four yearn prior to r^eal was one of the three most 
opensive states in the nation, now ranks 6th. Table 6 below summariies the 
changes in Connecticut's average automobile liability premium, its national rank 
and Uie annual change. 

Table 6. Connecticut: Average Auto Liability Pr«nium. Rank and % Change 
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Pennsylvania repealed its mandatory no-fault law effective July 1990. The l^isla- 
tion made no-fault coverage optional. Motorists who chose t« operate under the tort- 
based Personal Responsibility System were provided a 10% rollback, while those 
choomng no-fault were offered a 22% rollback. Insurers were required to ftilly inform 
motorists of their options and obtain a written election of the no-fault coverage; mo- 
torists who failed to make an election were initially assigned by default to the Per- 
sonal Besponsibility System. Despite the substantially ^ater refund offered under 
no-&ult, an estimated 60% of mot^irists returned to the Personal Responsibility Sys- 
t^n. The reform le^slation also included health care cost containment provisions 
and protections against arbitrary cancellations or surehargea.^* 

Pennsylvania, which had the €th highest average auto liability insurance pre- 
mium in 1989. dropped off the top ten chart as a result of repeal of ita mandatory 
no-fault system. It ranked 19th in 1995. Table 7 below summarizes the changes in 
Pennsylvania's average liabili^ premium, its national rank and the annual change. 

Table 7. Pennsylvania^ Average Liability Premium, Rank and % Change 

Ym( iSq IMi JISL, 

PrnnkiH "^ 

19S7 1372.01 SHI ..._ _ 

IM $39150 Wi 7.« 

ISn $4318! Eth 49% 

1990 $432.72 lllh -UX 

1991 $41J.DS 15th .4.5% 

1992 $433,06 I5lh 4J% 

1993 $433,93 19th 0« 

199t -. -..- $447.02 l«h 3.0% 

1995 $444.29 19th -0.6% 



New Jersey repealed its mandatory no-fault law ii 

tional system in which all motorists are enrolled in n. , _.._.. 

Personal Responsibility System. New Jersey's new system does not contain the re- 
quirement that motorists t>e fullv informed of the opportunity to choose between no- 
&ult and the Personal Responsioility System, nor does it require an express waiver 
of tort law rights. 

New Jersey, which had the most expensive average automobOe liability inauranee 
premium in the nation for four years in a row, ranked second highest in the nation 
in 1996. Table 8 below summarizes the changes in New Jersey a average liability 
premium, its national rank and the annual chuige. 

Table 8, New Jersey: Average Liability Premium, Rank and % Change 
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Why no-&ult raises premiums. The NAIC data demonstrate that no-fault sys- 
tems—including mandatory no-fiiult laws— are more expensive than personal re- 
sponsibility systems bssed on tort liability. No-fault's resbictions on tort-based com- 



'*AIl it Quiet in Peruuylutmia Auto (Exttpt Ftivciou* Ccmptlition), Auto Insurance Report, 
Ncrr. 1T,19», at 1-2. 
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pensation for non-«conoinic damages do not oOset the higher coats of no-fault.^ 
There are several reasons for this experience: 

1. Under no-fault, both the innocent victim and the motorist who caused the acci- 
dent are compensated with medical, wage loss and other benefits — regardless of who 
is at fault. Paying the claims of both parties is inherently more expensive than 
under the Person^ Responsibility System, in which the liability poU(^ of the at- 
fiault driver covers the innocent driver only. This conclusion is affirmed by many in- 
surance industry experts, including advocates of no-fault, who acknowledge that no- 
fault was not conceived as a cost-aaving measure but rather as a more efficient 

" ' ' "" '■ ■. ' rident ben " 

a largest a 
stated: 

The adoption of no-fault reparation svstems may or may not lead to a reduction 
in the cost of auto insurance. The advant^ce of no-fault lies in a redistribution 
of insurance benefits baaed on need rather than fault, not its potential cost sav- 
ing."" 

2. Under no-fault, insurance companies are required to provide benefits to policy- 
holders on a first-party basis. Thus, no-fault claimants do not face the kinds of cor- 
roborative pleading, evidentiary and procedural hurdles that exist under the Per- 
sonal Responsibili^ System. As a result, no-fault offers poUcyholders greater oppor- 
tunity to maximize their claims. For example, the availability of medical care up to 
the limits of the no-fault policy encourages greater utilization of health care serv- 
ices. The more generous the no-fault beiufita, the greater the incentive to take ad- 
vantage of them.^ For the same reason, no-fault creates a fertile environment for 
inflated or fraudulent claims. For example, individuals who are not covered by other 
forms of health insurance, or who are nurt at work but seek greater benefits than 



"Manifeatly, Mvcre limitationi on elaimi and/or compenaation might ao reduce payouta that 
insurers could reduce rates and still maintain their desired level of profltability. For example, 
tht federal 'choiee' no-fault leipalation not only eUminatea the requiremi - -' - ' 



compensation and taxpayer-aubsidiied programs ..__ ,. _ , „ 

ment of claim*. §5(bX2XB). Other no-fault proposals would reduce benefits to aa little ai 
tl6,000 in medical coverage. Such policies mi^t coat inauren less — but would offer little o 
nothing of value to many motorists. Considerstioni of product value sre a likely reason why no 
faultpropoaals are diafavsred by the public, nstwlthstsiiding promised price reductiona. 



of Independent Mutual Agents in New York went o' _, ._ ,. 

that ecaiBumers should place on getting lowered, or even atabiliied, premiums under no-fsult. 
He said, "the no-fkult concept waa erroneously Bold to the pubhc by the le^slature, and by a 
certain segment of the insurance industry, on the baaia of coat aavinga alone^ Ageati Blame In- 
ttadon For High Rales: Seek Amendments To N.Y. No-F^ult Law, The National Underwriter. 
Testifying before the California Legislature, an ofTldat from New York Stata'a Department of 
Insurance stated: ". ..[W]e do not believe that the major impetus for enacting a no-fault law 
ahould be the expectation of premium reductiona (though they may occur). ..' Testimony of Rich- 
ard C. Hsia, Deputy Superintendent of Insurance, New York State Dept. of Insurance, before 
Asaembty Committee on Finance, Insurance and Public Investment, California Legislature, May 
24-25, 1993, at 11. 

After the jHUsage of Proposition 103, insurers opersting in Cslifomia proposed no-fault legis- 
lation with benefita of tl5,000, which would be split between bodily injury and extremely fun- 
ited wage Iom protection. Tlie plan was described as *no frills no-fault.' S.B. 941, IMareh 8, 
1991). See Kenneth Reich, Wilson Will Back No-fault Initiative, Los Angeles Times, June 13, 
1991 at 3. However, industry offidala admitted that even tfaia radical departure fixnn no-fault's 
original promiae of unlimited coverage would not neceaaarily lower premiums. According to a 
Caaromia insurance lobbviat, "[tjhe new no-fault will not lower rates, No-fsult will control rsCes. 
We have never said it will lower rates.' ACIC Poiiiti Out Nader, Harney I/ieontistencies, Under- 



Caafomia insurance lobbviat, "[t)he new no-fault will not lower rates, No-fsult will control n 
Wo have never said it will 1 . . -- . ^ __ . 

writer's Report, October 3, I 

''State Farm Insurance Companies, No-fault Pnas Reference Manual, at (G-402 1992). 

'■Refbcruif to amendmenta to Massachusetla' no-fault law, an industry expert noted that the 
'actual additional costs [of] raising the [no-fault benefit] bmit were roughly double what the (in- 
surancel commis^oner assumed... What lawmakers failed to foresee were the behavioral 
changes of porticipenta in the system which the auto reform precipitsted." National Under- 
writer, December 23, 1991, at 4. Former Geoi^a Commiaaioner of Inaurance Tim Ryles told the 
U,8. Congress: '[H]o matter what proponents teU you about inaurance fraud, no-fault will not 
do anything to control it. On the contrary, no-fault is to insurance fraud what octane level is 
to gssoline: the more no-fault you have, Uie greater the fraud." Hearings of the Committee on 
Canunerce, Science and Transportation, U.S. Senate, July 17,1997 (Teatimony of Tim Rylea at 
2). 
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their workers' compensation coverage provides, may file claims under the no-fault 
system for iiquries or illnesses not caused by the operation of a motor vehicle. 

3. No-fault does not reduce litigation costs. Litigation over property damage — for 
which the vast majority of car accident claims ore filed — continues under no-fault, 
because no-&ult systems ^pically retain the liability system for proper^ claims. 
Litigation over whether a particular plaintiff has met the threshold after which law- 
suits can be brou^t is common in no-fault states. Finally, there is anecdotal evi- 
dence that suits by motorists against their own insurance company for failure to pay 
no-&ult benefits hisve skyrocketed. 

4. Liability insurance and other coverages remain necessary for many motorists 
in no-fault jurisdictions. Depending upon the generosity of uie available no-fault 
benefits, motorists must still purdiase additionsl first party coverage to protect 
themselves against serious acddenta caused by uninsured, underinsured or unntgis- 
tered motorists.^ Further, some motorists must also purchase additional liobu^ 
covera^ in the event they cause an accident that resulte in damages to another mo- 
torist in excess of the oo-foult benefits available to that driver. Asent such insur- 
ance, the at-fault motorist risks a potentially devastating dvil judgment against his 
or her home or other assets.^ Finally, under no-fkult systems, motorists must still 
purchase property damage liability protection, since no-fault topically covers only 
bodily injury, 

6. As discussed in greater detail below, there is si^ficant evidence that the 
threat of liability acts as a deterrent to dangerous driving. The absence of fault 
leads to higher accident rates and correspondmgly higher losses that must eventu- 
ally be recouped throudi rate increases. 

will *^cdce" no hiult lower premliunsT^' Proponento of H.R. 2021 have 
equated auto insurance premiums with taxes, insistinfc that "choice" no fault would 
"cut taxes" by $45 billion notionally.*" However, nothing in the legislation requires 
any reduction in premiums. 

The requirement that a state regulator find that H.R. 2021 will not lower rates 
for no &ult drivers by 30% in oraer to block federsl preemption, discussed pie- 
viously, is not a rate reduction. A general finding by a State r^;ulator has no appli- 
cation to specific insurance compames or to specific consumers. 

Many state regulators do not have either the authority or resources to effectively 
— ' "H premiums. While the proposal overrides state tort laws governing the protec- 



tion of consumers, it provides no authority for state regulators to order refiinds, o 
to lower rates, even if^such reductions could be justified. 

Assuming state regulators had the authority, resources and inclination to order 
a substantial premium reduction, across the board rate reductions are suhject to 
legal challenges by insurance companies, and no insurance company can be fbrced 
to reduce its rates if such action vrauld deprive it of a fair return. See CalEarm, 48 
Cal.3d 805, 815. Because H.R. 2021 provides no empirical basis for the 30% figure, 
any such reduction, if ordered, would be vulnerable to constitutional attack by the 
insurers as "arbitrary" and "irrational." Another fatal defect may be the process by 
which insurers can seek relief from the reduction. If the state statutes whidi the 
federal legislation says are to govern the rollback process do not contain the con- 
stitutionallv-required due process hearing protections, the courts will strilie down 
the rollbacic. See Guaranty Satianal Insurance Company, el. al. v. OaUa 916 F.2d 
508 (9th Cir. 1990) distinguishing Proposition lOS's Que process protections. Indeed, 
as the industry's lawyers surely know, the case law arising from the insurance in- 



" Obviously, to the extent no-fsult drives up price*, the problem of under- and uninsured n: 






>, noting that ftilure to puTchsie additional liaUlity cov- 

.... , .. jni for coniumers,.,," explained: 
e would be faced with the prospect of having no defenie or indemnity' protection fbr 
Mui* uH» iiiight be brought against them for non-economic loss and/or fbr economic losses that 
wrufirl [the no-fault benefita] as defined by the statute. 

Regardleas of whether or not such a claim would have any merit, the conimner I policyholder! 
would have to peTBonally incur the coat of defending auch actions and paying any aettlement 
<i*h1 itiAwwm^n* iif tvi*., «wk Anii. ^^i^t^A^n th^ h^^f peTvonal InjuTy protection policy). Even when 



Donald McGrath, Gordon Lahti, Hany Lindstrom, Tlu Automobile Inauranee Critu: A Dif- 
Irnnt Ptr^>ective, Underwriter'a Report, October 3, 1991, at 30. 

"While State Farm and aeveral other large auto inaurera support the l^slation, other Insius 
ance trade assodstions have stated their oppoaition, fearing that federal preemption of state 
auto insurance laws would inevitably be followed by demanda for federal regulation of the iruui- 
•nea industry, which insurers have sou^t to avoid, so far aueeessliilly, since the MeCairan-Fer- 
guson Act 

*>Peter PMsell, A(p, Anney U> Offer BUi Aimed at Cutting Auto Insarance Coata. New York 
Times, June 11, 1997, at Bl. 
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ituHMHU legal chall«iiges to Propodtion lOS'i rollback raquirement would 
nullify Duuqr of Uw statutory rate reductioD raquiramenta propoaed b; the industry. 



■Seam ariatrarily or uigustifiably increaring rates prior to the effective date oC H.R. 
2021, thus enuUng insurance companies to reduce their premiums while in effect 
making no net rate reduction. Nor doee H.R. 2021 prohibit insurers from raising 
invmiuini otM day after reducing them. 

Insurance companies will not lower premiums voluntarily, Insurera favor no fault 
predsdy because it coats more to psy fca* both the wrongdoer and the innocent vic- 
tim rf a car accident. Since insurera make most of their profit from the investment 
of premiums, hi^-revenue progranu like no fkult are preferred by insurance compa- 
niet, particulariy in r^pilated markets, because th^ can justify passing through to 
etxtsumers the hi^ier costs, along with their hi^ier markup for profit and othn" ex- 
ceaaivfl eqienses. Hi^ier costs equal higher premiums. Ifigher premiums provide 
mive capital to invest More investment capital means hi^er profita. 

Snce the Proposition 103 campaign in California in 19S8, insurance companies 
have readily promised rate reductions as the political equivalent of a loss leader^ 
when sponsoring no bult laws. However, theee reductions do not materialize. In the 
Califomia battle in 1988, InaurtuKe companies told voten their no fitult proposition 
(104) would lower [tremiums by 20%. However, consumer advocates obtained tran- 
scripts of confidential briefings by insurance industry executives which revealed 
that rates would go up — by as much as 36% in urban areas — rather than go down, 
if no fault was approved by the votera," Hawaii's motorists were promis^ a 16% 
rate rcdlback, "guaranteed as part of amendments to the state's no fault law en- 
acted in 1992. However, virtu^y all insurera reneged on their agreement to pay 
the reductions. In 1995, Hawaii's Governor vetoed a pure no fault bill sponsored 1^ 
State Farm on the ground that its rate rollbacks were illusory. Governor Cayetaoo 
was unwilling to allow the insurance industry to perpetrate a fraud on Hawaii's mo- 
torists a second time. 

What la a wortUeas policy worth? Whether or not a rate reduction would be 
justified under H.R. 2021 is, of course, a separate matter from whether insurers 
m» be compelled to provide it. 

While traditional no fault restrietionfl on non-economic damages do not ofbet the 
higher cost of paying the at-fault as well as innocent motorist, H.R. 2021 contains 
a number of cost-shifting mechanisms which would transfer responsibilit;^ for cov- 
wage from private insurance companies to public programs. Acadent victims must 
first turn to other programs for payment. Victims of catastrophic accidents would 
be (iNved to rely on taxpayer-funded welfare and health care programs t« foot the 
Ull fi>r medical and rehBoilitation expenses and wage loss before auto insurance cov- 
erage applies. H.R. 2021 requires a victim's auto insurance benefits to be reduced 
by the amount of benefits obtained by such persons from workers' compensation in- 
surance, state-mandated disability insurance, social security disability insurance, or 
under any similar federal or state law providing disability benefits. Section 6(bX3). 

Indeed, by eliminating the liability of wrongdoers for the pain and sufiering (non- 
economic damage) they cause, and in makit^; virtually all other sources of com- 
pensation primary, H.R. 2021 effectively eliminates the need for employed individ- 
uals, seniors on Medicare or those with other compensation sources to piu^ase auto 
insurance at all. For theee individuals, an H.R. 2021 auto insurance policy would 
be a worthless investment, even at 30% off present rates. Does that mean insurera 
will voluntarily provide a 30% rate reduction after all? On the contreiy. Lowered 
premiums means lowered investment returns; insurers will not likely accede volun- 
tarily to rate reductions that will reduce their own profita. 

The RAND Raports. The Califomis-based RAND Corporation has issued a series 
of widely distributed reports on no fault auto insurance. Press releases accompany- 
ing the reports invariably suggest that no fault proposals, including the federal 
"choice" no fault legislation, would dramatically lower insurance "costs" in many 
states. The RAND reports have been widely touted by no fault supporters to bolster 
thor argument that no &ult vnll dramatically lower premiums. However, as dis- 
cussed in more detail in Appendix B, the studies utilized highly questionable and 
sometimes severely flawed assumptions; the resulting conclusions are inaccurate 
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and often misrepresented.^ Moreover, the 'Wvings' described b; RAND are in the 
form of lower coats to insurers, not lower premiums for policj^holders — a point omit- 
ted from the publicity generated by RAND and the insurance industry. 

B. No-fault Contradicts Basic American Principles Of Individual Responsibility And 

Accountability 
No-fault systems expUdtlv contradict the fundamental principle of American jus- 
tice that wronedoers are held responsible for the haim they cause.^ By eliminatiag 
"fkult," no-fault effectively treats good drivers and bad drivers the same.^ This is 
not merely a philosophical concern. A substantial body of evidence shows that no- 
fault leads to more acddenta because it weakens the deterrent effect of the tort 

C. No-fault Eliminates the Right to Full Compensation 

As originally envisioned, no-fault systems would provide consumers with full com- 

Sensation for medical expenses and wage losses arising from a motor vehicle acd- 
ent. In exchange, motorists would sacrmce their common-law ridit to sue to obtain 
compensation for human pain and suffering for minor ii^juries. However, victims of 
serious and/or permanent iiqviries would be ^rmitted to sue for such compenaation. 
Much has been made of alleged abuses m claims for "^ain and suffering com- 
pensation, to the point where no-fault advocates rarely acknowledge the l^tima^ 
of any such compensation, or, if they i^, consider the trade-off worthwhUe^ How- 



" RAND has preidously acknowledged tfaat aver 50% of the RAND Institute for Civil Juitice'i 
fianding is derived from the insurance industry. In addition, the insurance industry Is heavily 
represented on the ICJ Board of Overaeera: biwrd members include representatives from State 
Farm <two), Kemper, Aetna, GEICO, Travelers, Allstate, SAFECO USAA, CNA, the Alliance of 
American Insurers (two). John Hancock, and the Praun-ty-Cagualty Insurance Coimdl. Of the 
nmnerous law fimu and assodations represented on the board, only one is identified as a plain- 
tiir law Gim. Industry iponaonhip raises concemi that may explain RAND'S choice of neaea- 
tation of llie data to suntest that no fault will kmer insurance rate* or otherwise beotfit con- 
sumer*. Insurer Amding may al*o explain why RAND baa neixr etudied the n*«d for insurance 
rata resulation, the disoimiaatoiy redlining and territorial rating practices of insurei*. the 
waste and inefflden^ In the Industry, the eompeneation of ila executives, the need fm private 
suits to force insuren to lettle claim* and the investment practice* of the indueti^. 

s*No-foult also eonflieta with > central tenet of American democracy: that an^ individoal may 
have access to the judicial system — the one branch of government in which a atiien Is accorded 
stature equal to that of any corporation, no matter how powerfid — to hold wronedoers fidly ac- 
countable fbr the harm they cause. However, American court* have generally upbeld most legis- 
lated restrictions on common law tort ri^ts, induding no-fault laws. See geiurally Joost at 
S2:21. 

s^This philosophical objection should not be discounted as an explanation fbr the popular 



fall outside the scope or prosecutorial n . ^ „ 

matter* is a singular purpose of the dvil justice system, the viabiUty of which distinguishes dv- 
llized sode^ ttom Iswtess rule or even anarchy. Arbitrary restrictions on the right of acddent 
rictims to hold wronedoers accountable subverts this important function of the judidal brandi, 
contributes to public mistration and undermine* confidence in our democratic institution*. 

lliat no-fault eliminete* the dietinction between good and bad drivers is not mean to suggest 
"-"t innirance companie* do not di*ctiminate between such drivers for the purpose of det — ~*~ 
produd price* Uinnigb "rating pjans," Carrier* routinely as*e** fault for purpo*** of i 
miiuns. Iile constraint*, if any, ujxin the ability of insurance companies to unilaterally 



pnmiiuns. Iile constraints, if any, ujxin the ability of insurance companies to unilaterally assign 
lisult fbr rating purposes are a f^inction of state rt^pHatory remiirements, and vary widely. 

"Sloan, et. al, Ibrt Liability Versus Ot^r Approachet for Denning Careias Dnuing, M 
International Rev. L. Econ, 53, 60, 66-67, 68, 69 (1994), Sloan, et al., Emcts efltrt UabOitj 
and Iniurana on Heavy Drinking and Drinking and Driving, F^ank A. Sloan, Bridget A. RdUy, 
Christoph Scheniler, 38 Journal of Law and Economics 49 lApril, 1996), In their I98T book 7Ac 
Economic Structure c/ Tori Law, conservative tbeorista William M. Landes and Richard A 
Posner found that systems baaed on tort liability lead to lower acddent rate* because, they 
argue, if the incentive to take care is reduced by umiting the liability of a potential wrongdoer, 

Kple will be less careful, and the cumulatively dgnilicant result will be more fatal accidents. 
also Gary T. Schwartz, FeaUty in the Economu: Analysis of Tort Late: Doit Tort Law ReaSy 
Deter! 42 UCLA Law Review 377 (1994). 

"For ■ ^ipical exam^e of a derisive view of compensation for pain and suffering, see Jdui 
E. Calfee and Cliffiird Winston, TTie Consumer Welfare Effects of Liabilily f>r Pain and Suffer- 
ing: An Exploratory Analyeia, Brookings Papen: Microeconomics 1993 at 133 ("Awards for |Mln 
end sufhnng may be imposing a substanaal deadweight cost on consumere," Id. at 134). Pot 
thorou^ critique of the conventional wisdom, see Steven F. Croley and Jon D. Hanson, lite 
— lecuniaiy Coats rf Accidents: Pain-and-Suffering Damages in Tort Law, t08 Harvard L. Rev. 
(199S). 
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apnfMHhiliij Uwi of ths stktsa), OT tfae abumeotma of the ii ^ . . 

takiiig «way Ok ri^t of imnred motorists to aoA compAOMtHm for tlmr human 
pain and suStiring, no-fiuilt oeperaonalixcs the human bemg, treatiiig iigured people 
as the equivalent of damaged praata^. 
Moreover, recent prntoMls tdlect a profbuod revision of the no-Ctult 'quid-jiro- 

SM* as the insurance mdnstz; attempts to fbnnulate a less expensive tmna of no- 
ulL Tnmtr^A of Unlimited nowipmnation for economic losses, motwists would be re- 
quired to trade tikttr ri^it to wrt«-*wwM«i*M* compensation for economic ben^ts that 
even some support e r s cfno-&ult consida- greasty inadequate.** 
D. No-fiuilt PUuxM Policyholden at a IXaadaaiaagt 

By d^iiivins consumers of the leverage of adequate legal remedies, no-fiiutt prtt- 
poeals inevit^y place consumos at a disadvantage rdative to insurance compa- 
nies. Th/b dimination of ccatmensation for accid^it victims' pain and su^eiing re- 
moves the incentive fat scrupulous lawyers to accept auto acadoit cases, sinceuieir 
fees would then have to be paid out of the victim's recovery t£ actual medical ex- 
poises and lost wages. Moreover, by discouragLng lawyers from represmting aod- 
dent victims, tfae ban on pain and suffering compensation will indirectly limit a pol- 



e ready availability to plain tiffs of legal rep- 
resentation, insurers will have less reason to esdiew atNisive settlement practices, 
sudi as low-balUiig.' 

Indeed, H.R. 2021 not onlf discourages lawyers from takiiw accident cases; it may 
strip poliq4ialders of traditional state consumer protection laws that permit insur- 
ers to be sued and &ce heavy penalties should th«y foil to settle claims in or-'' 
foitfa. Notwithstwoding vsgue larHuage in Section 7, Section 5 (bX4XBXii) oS a 



award. S _ _ . 

thnr profits from *^** investansnt of premiums— the threat of a finanf^fl^ penalty is 
often the on^ leverage a potuu^idder can wield tn force an insurance company to 
cmnply with its legal obligations. 

HjC 202r8 —t piiiMtign* that the insurance ctnnpany pa^ claims within thirty 
daya or pay 24% ■wniial interest is designed to disguise the impact that frettng in- 
surer* bvm punitive damage awards weuld have in encounging more misbehaviw 
fay insurers. But it is an iUusmy protectioD. H.R. 2021 allows an insunnce company 
to foil to pay bendts that are in "reasonsUe dispute." But HJt. 2031 would allow 

the insurance e " " ' 

loaph<de [daeee 
ante company. 
E. No-fiudt Does Nat Reduce Ditputea and Litigation 

Benefit levels, as well as threshold levels, obviously have a direct relationship to 
litigation in no-foult states. Jurisdictions in which tfae no-foult benefits are limited, 
d^rivira motoriata of sdequate compensation, or in whidi the threshold for pain 
ana suffering claims is easily breached, are likely to experience hif^er levels ofliti- 
gatioiL*** 

No-fouK systems present uniaue inducements to litigation bqyond excess-of-bene- 
fits tiabili^ claims gainst thiru parties. Disputes over whether a particular claim- 
ant's damages exceed the litigation thresbdd are the source of voluminous Utigation 
in states with the lesa-quantifiBble verbal threshold.^' Moreover, there are r^xirts 



**T1m induslly luu promoted "no bills' no-fsult propcsali wilh hi|[hly limited bonefita in ardar 
to 00^ an alternative to inmrance industiy refmrn Dropnaali that offer lower pramiuina. lb'. 
Bobert Hunter, the fbmt v Insurance Gommmioner ofTeisB and founder of tfae Netianal Insur- 
ance Consuman Ornmization, ii a nattODBlly-retpected advocate of no^utt nvtema v^ucfa pro- 
vide MTlll^'W benefit!. He described So frula" no-biult legillatiaD oflainE SlS,000 in ne-^olt 
beneBta as ""a poor trsde-<7fr for oRisumers and a cataAniphe for the iBCMNi^ injured .*- LMter 
&om Bobert Hunter, NICO, to the Honorable BtU Loekyer, Chair, Califanua Senate Judiciary 
Cvnmittas, Hay Z8, 1991, at 3-4. 



*»Ot cowrae, under aome "pure" no-fault prpposalB, motoiiRs would be woiiibiled trota 
courae to the courts ones no-fault benefita expire, even if the rleim a n t is left witli anpaid , 
nomic lowes. Note that mieb propoaels would force the moat oeiiDaBly nvund to eeek leoei 
to bupayer^ubsidiied programs, such aa welfare. 

"A study of auto acodent litagalion in Hiclu^ deteRnined that 22% of the mooned a 

(241) concerned the bodily injury threahold requirement, idtere the oueatiiin i vtMtfeer the 

daimant'i injuries wen aerious enough to permit a niit ayainBt s n^-i— -•■ ".;■ — " 

T. Sinaa, No-Fautt: A Ptnpectiue From Michigan, at LS Jime JO, 1 

file with author). Beferencmg Now Yoik'» einular 'auiaoi aiai pwii-— - — -- 

recovery of pain and auffering in aaaeaiing no-fault laaiatation in Caoiorma, 
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of more frequent Buito brought by poli^holdera against their own insurance compa- 
nies for foilure to pay no-fault benefits in eood f!utb>' Pinalty, litigation over pn^ 
er^ damage — the single largest source of dunu in most jurisdictions — will continue 
under no-nult, because the uability sy8t«m is retained for property claims. An anal- 
ysis published in the Insurance Ctninsel Journal, a publication for insurance defitnse 
attonieya, concluded: "Whatever the advantages of no-fault, a reduction in court 
eases and court costs would not ^pear to be one of them." *^ 

Of course, the proposal's arUtrai^ elimination of compensation for non-economic 
losses nrill eliminate "thr^iold" litigation. And its apparent ban on punitive dam- 
an claims in lawsuits against insurers who act in bad bith will Ukely discourage 
claims by all but the wealthiest acddent victims. Nevertheless, by altering the cost- 
benefit analysis undertaken by insurance carriers in determining whether and for 
how much to settle a claim, H.R. 2021 will likely lead to more disputes, some of 
which will find their way to the courts. Moreover, litigation over property damage — 
the vast rocOority of car accidents involve propnty damage— will continue under 
H.R 2021, because like most no fault syst«ms, it retains the liability system for 
proper^ claims. 

IV. INSURANCE INDUSTRY REFORM IN CALIFORNIA 

California is a "^rt" state; its law requires drivers to purchase "liability" insur- 
ance for the bodily injuries and property damage that occurs when a motorist causes 
an accident. E>eople who cause accidents are held accountable for their actions and 
injured victims have the rij^t to full compenaation for their losses and ii^uries suf- 
fraed. Accident victims seek compensation for their property and bodily iiyury losses 
fivm the person and the insurance company of the person at fault." Only the inno- 
cent victim is paid compensation. People who cause accidents are not entitied to any 
benefits if they were hurt, unless th^have purchased "roed-pay" coverage or have 
their own heuth insurance policies. There are no arbitrary limits on the victim's 
right to compensation for the ii\^uries sustained; compensation is djedded by arbitra- 
tors, courts or the parties themselves. 

Prior to 1988, California was one of the few states in the nation that did not re- 
quire insurance companies to obtain regulatory approval of rate dtanges.^ More- 
over, California law shielded the industiy from Dotn competition^ and regulation.** 
Thus, neither the free market nor eovemment supervision was permitted to mod- 
erate the impact on the economy ofuie insurance cycle. Proposition 103. sought to 
impose regulation and create a more competitive and fair marketplace for insurance 
in California. The following components comprise the Proposition 103 model of in- 
surance industry reform. A complete copy of the text of Proposition 103 as enacted 
by California voters on November 8, 1988 appears as Appendix 0. 

dustry actuaries not«d that, "[tlhii area of the law remsinB veiy unaetlled in New Yoi^ snd 

.1 .- I-- ^ reluctance on the part of the judiciary to deny dairaants aeceu to the 

'0 believe that the aituation would be any different in Calilbr- 



.■"^Th.'; 



., -_. , J , , .-^-Dinobile Inaurance CrisiB: 

,'' Underwriter's Report, October 3, 1991, at 31 

-"Tcted in Miehinn lawsuit filings. rhir_._„ ^ , _,, 

1 Hichi^ addressing no-fautt, 73% (8261 were drtt party e 



*'This is reflected in Miehinn lawsuit filings. During the period 1977-69, of the 1.119 appel- 
late opinions in Hichi^n addressing no-fautt, 73% (S26I were first party eases in whidi 
iiuureda were suing their own insurance company to obtain no-fault benefits. Sinas, supra... 

A Michigan lawmaker told Maine legislators considering no fault legislation to beware of the 
araument that no-fault would reduce the number of lawsuits: 

What we did not count On when we enacted our no-fault legislation was a drastic increase 
in tirst-party licigatjon. You are seeking to enact no-fault le^slat^on to contain costs, to provide 
prompt and adequate coverage and to reduce the need for litigation. Auto no-fault does not re- 
sult in a reduction of litigation. Hie number of first party auto no-fault lawsuits died in Miehi- 
Sui is nearly three times as great as the number of third party suits. Most of our insureds who 
le suits find themaelvea not suing a liable negligent driver, [the third par^l but, rather, suing 
their own insurer for their own first party benefits. This hag resulted in driving up adtninistt*- 
tive cnsts and has considerBbly lengthened the time it takes for insureds to receive Iwnefits. 
Auto no-fault does not reduce the number of suits died or the cost of litigation. 

Auto Iruurance Re/brm.- Hearing before the Maine Legislature (undated testimony of Michigan 
Rep. Nelson W. Saunders). 

^■Riqiord, Does No-fault Reduce lAtigation, Insurance Counsel Journal, July 19B6, at 389. 

^ItQchigfin, Illinois and Ohio, like Callfbniia, were so-called 'open competition" stales. Jel^y 
A Eisan^i. The Role of Effectiot Pricing in Auto Insurance, ILS. Federal Trade Conunisdon, 
Bureau of Economics, Novsmber 1935. 

., former C.I.C. §1643 (prohibiting sale of insurance by banka), repealed t>y Propo- 



e.g.. ! 
13,57, 



"•MeBride-Gninaky Insurance Regulatory Act, C.I.C. §§1650-1860,3 (1M7), prorision 
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A Short Term Relief: The Inaumnce Rate Freeze aitd Rollback 

In order to protect conBumera during the transition to the new system established 
b^ the Proposition, and t« ofiset the rate increases during the year prior to the elec- 
tion, the initiative froze automobile and other propers-casualty insurance rates and 
premiums at 80% of November 8, 1987 levels for one year,*' The 20% rollback 
avoided "locking in" the excessive rates of the preceding years, during which time 
insurance rates rose well in excess of the inflation rate. During the period of the 
rate freeze and rollback (November 8, 1988 through November 8, 1989), insurers 
were prohibited from raising rates or premiums. However, the initiative was drafted 
to allow an insurer to obtain increases from the Insurance Commissioner, if the 
freeze and/or the rate rollback 'substantially threatened" the company's solvency.*^ 

The rollback iHtmsion of 103 became the focal point of the insurance industjVs 
legal challenge to the initiative, EUed two days after the election.*^ In May, 1989, 
the California Supreme Court unanimously upheld the rollback but ruled that the 
"substaiUially threatened with insolvency" standard might be interpreted by the In- 
surance Commisaioner in a manner that would deiw insurers their constitutional 
ri^t to obtain an actequate return on their property.^ The Court substituted a "fair 
rate of return" constitutional standard, leaving it to the Commissioner to determine 
on a company-by-company basis, through the individual rollback exemption hearings 
contemplated by CIO § 1861.01(b), whether the rat« rollback would deprive an in- 
surer of a tail rate of return. Virtually all of the insurance companies operating in 
California filed requests for a rollback exemption hearing, claiming that they would 
be deprived 1^ a &ir rate of return if forced to comply.'" 

Hie fair retum standard is- well-established in constitutianal jurisprudence, as is 
the corollary principle that not every enterprise is entitled to earn a rate of return — 
only those -wnidi operate reasonamy and efBciently.^' It was not until after the 
state's first elactea insurance commissioner took office in 1990 tliat normative 
standards for analyzing insurer profitability and efGciency were promul^aljed as reg- 
ulations. These regulations contained a rollback formula, the application of whicn 
determines whether an insurer should be ordered to issue premium rebates, with 
interest.^ Specifically, the "rollback" formula: 

• Caps the rate of return. 

• Establishes ceilings for «xecutive salaries, and sets an overall limit on expenses 

e<iual to the induatry average, rewarding insurers which operate more efE- 
dently with a higher rate of return. Expenses in excess of that amount cannot 
be induded in the rate base, 

• Prohibits insurers from engaging in bookkeeping practices that inflate their 

claims losses, and limits Uie amount insurers can set aside as surplus and re- 

• Forbids insurers fivm passing through to consumers the costs of the industry's 

l<^bying. political contributions, institutional advertising, the unsuccessful de- 
fense of discrimination cases, bad &itb damage awards and fines or penalties. 
Insurers challenged the formula as confiscatory. However, in August 1994, the 
California Supreme Court unanimously upheld the r^ulations as conetitutimial.'* 



*'CIC §1861.01. 
«CIcf 1861.01(b). 

*"C>n November 10, 198B, the California Supreme court granted the raquesta of numerous in- 
■urance companies and trade aieodatioDS to stay the initiative in its entirety. On December T, 



198S, the court vacated the itav except m to the provisions (1) requiring a rate reduction ti 
20 percent below 198T rates and (2) requiring insurers to enclose in their bills an insert notify- 
ing inaureds of the opportunity to Join a nonprofit corporation to advocate their interests pursu- 
ant to CIC § 1861.10(c) (see discussion infhi). Calfarm v. Deukmxjian. 4S Cal. 3d 805, S14 (1989). 

■"The risk that the rate set by the statute is confiscattn^ as to some insurers ftma its incep- 
tion ta high enou|^ Co lequire an adequate method for obtaimng individualized relief," Calfarm 
at S20. 

s' Kenneth Reich, 443 Inturtra Seek Rollback Bxemplioiu, Los Angeles Times, June 27, 1989, 
at A3. 

"Ste. es., Aetna Iiuwaiux Co. v. Hyde 276 U.S. 440, 446-47 (1928); Tixiy HOU ViUagt v. 
Touiaskip CoarKil, 6S HJ. 604 (1976). 

■■Flndlnn and DMarminations of the Insurance Commissioner, State of California, In the 
UeUler of DtUrntiaatUm rf Enxauri Batia, Seaeme-Strtngthening, Executive Compematioii and 
E/pcieney Standards fir 1989 Rate Calculations, File No. RCD-1 (August 14, 1991); Findings 
and Determinations of the Insurance Commisnoner, State of Cahfbmia, In the Matter of Deter- 
mination of Hate of Return. Leverage Factors and Projected Yield for 1989 Rate Calculations, 
File No. RCD-2 {August 14, 1991). 

'^Twentieth Century Inturance Co. u. GaramencU, 8 Cal.4th 216 (1994). The U.S. Supreme 
Court refused the insurance industry's final appeal. Century-National Ins. Co. o. Quackenbush, 

Continued 
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Between 1989 and 1997, insurance companies operatinp in California issued over 
$1.18 billion in premium refiinda to mora than seven million policyholders.^" Among 
those companies that have comfilied with the rollback are nine of the ten largest 
auto insurance companies operating in California. They represent €1.4% of the mar- 
ketplace. >>" 



Proposition 103 changed California's insurance laws from a so-called "open com- 
petition" to a "prior approval' regulatory system,"' Insurance companies are re- 
quired to submit an appncation for desired rate changes to the Deparbnent of Insur- 
ance. To justify the r^uest, the application must comply with disclosure require- 
ments and finandal standards promulgated by regulations."* Properiy adminiatered, 
the prior approval system disengages the insurers' traditional "cost-plus" approach, 
ending their ability to unilateral^ pasa through to policyholders all daims costs, ac- 
companied by overhead and profits. It substitutes a rate structure that encouraees 
both insurers and consumers to engage in loss prevention.^" Insurers are rewarded 
for research and innovative programs that lead to reduced losses and claims. "^ Con- 
sumenL in turn, are rewarded with lower premiums for their individual loss preven- 
tion efforts, auch as installation of anti-theft or anti-fraud devices and maintenance 
of a safe drivii^ record. 

Between 1989 and 1994, moat insurance rates in California remained frvzen pend- 
ing conclusion of the legal challenges and final compliance by insurance companiea 
with the rollback requirement. However, a new insurance commissioner, Repuolican 
Chuck Quackenbush, took office in January 1995. Mr. Quackenbuah, an avowed op- 
ponent of Proposition 103,*' lifted the rate freeze and has aince stirred controversy 
by refusing to implement or enforce many of lOS's statutory requirements, including 
the "prior approval" proceas, despite excessive premium levels in the state.^ 



513 U.S. 11S3 {February 21, 1995) (cert, denied); State Farm Mutual Automobile Insurance Co. 
V. Ouackenbusk, 513 U.S. 1163 (February 21, 1995) [cert, denied). 

"Calif. Department of InBUranee, 'Garamendi Ordera 2S InBuraace Companiea to Pay $1.2 
Billion in Proposition 103 Rollbacka' News Release, November 22, 1994; Catif Department of 
InBUrance, "Proposition 103 Rollback Settlement Status Report,' Rate Spedalirt Bureau. June 
13, 1996; Calif. Department Insurance; "Stipulation and Consent Orders of December 23, 1994,' 
Calif Department Insurance, various stipulation and content Order* (1995-1997), 

"The companiea, in order of their 1996 market share, are: Fanners Insurance. Calif. State 
Automobile AasociBtion, AltsCate Insurance Group, the Auto Club of Southern Califbmia, 20th 
Century Insurance Cki., Mercury General Group, United States Automobile AsMdation, Safeco 
Insurance Cos., California Casualty. The state's largest insurer. State Farm, challenged its roU- 
baek obligation. An Administrative Law Judge ruled that State Farm owed no rollback refWl, 
largely on the grounds that its expense data was justified and reasonable. In the matter f4 Cx 
Rate Roiiback Liability of State Farm Group, Proposed Decision, Nov. 29. 1996, at 3-T. The In- 
surance commissioner rejected the proposed decision. Decision and Order of the Commisaioner, 
^>ril 6, 1996. State Farm appealed the Commissioners decision to the Superior Court, wbidi 
reversed. State Farm Insurance Group v. Chuck Qaackenbiish, San Franciseo Superior Court 
Case No. 977832 (August 6, 19971. The Commissioner is now appealing the Superior Court's de- 



Jt such prior approval systemi. U.S. General Accounting Office, Auto In- 

,^,ance: State Itegulation Affecta Coet and Availability, August 1986. 

"CIC§ 1861.05. 

'^Under an efTective regulatory regime, efficiency is rewarded with higher profits; inefttden^ 
with a lower rate of return. The normative standards by which insurer profits, expenses, sur- 
plus, reserves, accounting practices and other behavior are to be measured are based upon the 
reeulations developed for the rollback exemption hearings. 

•" For a diseuBBion of the loss prevention reBponaibihtieB of insurance companies. See Ral^ 
Nader, Loss Prevention and the Insurance Function, 21 Suffolk Universin Law Review 679 
(1987), 

"Cjuackenbush, then a member of the Califomia Assembly, urged voters to defeat PropoiitioD 
103 in a campaign mailer attributed to Itepublican Leadership for Insurance Reform," liut 
mailed to voters by Califbmians Against Unfair Rate Increases, • group sponsored by independ- 



it agents and insurers. Mailer on file with author. 

"Tlie record profit levels in California are well documented. In 1996, the average return on 
net worth for insurance companies selling private passenger auto insurance in Caiifi>mia was 
60% higher in Califomia than in the United States as a whole. National Association of Inaur- 
ance Commissioners, Report on Profitability by Line by State in 1996, at 36,41. Consumer advo- 
cates have asked Cabfomia CommissiDner QuackenbuBh to exercise his authority under CIC 
Sec. 1861.0S(a) to order appropriate rate reductions. See Consumers Union, Petition For Inves- 
tigation To Determine Which Private PasBenger Auto Insurance Rates hi California Are Excea- 
aive And To Reduce Rates Pursuant to CCR Section 2644.1 (June 3, 1996). However, the insur- 
ance commissioner rejected this and similar requests by consumer organizations to take such 
•"'brcement action or even to promulgate the regulations needed to do so. Consumers Union, 
jtion for Rulemaking Adopting Generic Determinations to Apply to Rate Applications Pursu- 
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C Competition 

At its beat, the inaunuice nuriutj^lace operatM imperfectly. There can nev«r be 
a truly "^ee, i.e., perfectly competitive, maricet for aato inmnmce because (1) con- 
munen an compelled by Uw to purriiaae insurance; (2) there are many variations 
on the product, making oimparuon shopping difficult; and (3) the underwriting 
mocesB IS often sulgeebve and by definitum excludes certain willing purduMors. 
B^Culation and competition- are not mutually exclusive, however. To encourage a 
more functional maAetplace, Proposition 103 r^ealed a variety of statutory bar- 
riers to competition rommon in other Jurisdictions. 

AatUnwt EzamptiiHt. The insurance tndustiy won an exemption from Califor- 
nia's antitrust laws in 1M7;** similar exemptions remain on the books of virtually 
evety other state and in federal law as well.'* As a result, insurer-controlled "rating 
bureaus* freely distributed proposed pricing data, indudiog oniriected loesee, ex- 
penses, profits and ovMliead chuves, to all insurers who vrisnea to obtain the infbr- 
" • ■ scoUuflon.'" '■■ ...^ - ■-.- 



-tation— allowing tadt price coUudon. Pr^todtioa 103 repealed the insurance indus- 
try's axMnpticm from tiie antitnut laws and prohibited the operation of "^tin^ and 
"advisoiy' organizations set up by the industry to circulate pneing and policy infor- 
tnation to insurance companiee.*"^ 
CommlMlon Dtaeoiutiiu. Commissions and related selling expenditures 



&ct in most otho' BtBtes,JiiBuraiKe ^ents and brokers were^prohibited by_ law .from 
-reducing .their own ccanmissions in rader to oflFer consumers a lower price."'' The 
anti-rebato law rewarded the inefficiency of some stents because it shielded them 
from competition -by agents who are wiling to work harder to satisff their cus- 
tomers. A study by the U.S. Department of Jiutiee estimatad savings of 6-7% annu- 
alte fiK-insurance consumers merely by eliminating "anti-rebate' laws.^ Propoeitiot 



ira repealed the state anti-nbate law. To-date, however, few C^JiEbmia agents have 
reduced their cammissions, largely because insurance companies and irade assoda- 
tion a I 'e p r eae ntinfcagentB have actively-discouraged auch competition.^ 
Sailk Sale* OT Luuranoa. 103 -repealed the statutMy prohibition on the sale of 



ant to OCR SeMiea 3646.3 and Administrative Erocedure* Act Saetiw 11340.6 (October 1, 1996); 
CsMfiuTua Departnwnt of . Insurance, Analyna of Connmieia Union Ezcew Prafita Petition Pri- 
vate PaMenger Autoaiobile Inauraace (denying the Petiti(»>) (Ausuat 15, 1996). A group of Cali- 
foniia pdicyooldtN have/nud the largurt inmrmce niniHinieB m the state demanding return 
of en eatiinated'$1.6 biUion in exccsuve premiumi charged in violation of Propoaition 103. Walk- 
er, et oL v. Slatt Farm Inauranci Oroup, el. al. Civ. No. 991396, San Frandico Superior Court, 
DMember 1, 1997. 

"■McBride-Gninsky In«iutuic« Regulatory Act, InEorance Code wctionB I860- 1860.3 (1947) re- 
-pealedlw ftopoailian 103, §7. 

"*'-^- ■Fergunn Act, 15 U.S.C. leetiani llOlrt teq. (1988). 

,_.I61.CW. Howrrer, IM "- ' ' "- 

d to. pnriectiinia, abeut daims, 

Jtain ia&anatiaa dut will an. 

racfa tofbrmatiaD muatalao be provided 

{1861.030)). The initiatlT« further pwinite 

pooling uTHi8«neDts--ai long h mey are eetabliihed by-tl 

law— to make inaurance more availaUe te certain kinds otcostomert, sudi a* day .care cc 




of legislative modificationB, at the behest of ioauren, c 



it whidi purported to permit iniurance advisory organiiationa 

_ lUMs efJata on prqh "" " "' "" 

I.C.J 1866.5 (Amended by ^tsta. 1903, c. 1219 (A.B. ... 

!, efE September 29, 1B96). Under Prepoaitiao 103. g 8(b), such aneBdmenls are woUbited. 



to resome diatribution - __, 

C.I.C.J 1866.5 (Amended by Stats. 1903, c. 1219 



among iniu 
led by Stats. 



See Anuueat Surety Iniuranee Co. v. Wi^n, 11 Cal.,4lil 1243(1006). No challMlge to &b amend- 
ment has yet been (Ued. 

"■Staff af Federal Trade CmnmitBon, -Report on Life Innirance Cost Kadosure, at 86-87 
(1979). 

"Sa C.I.C.{T60.1. repealed by Proposition 103, 37. 

••U.S. Juatice Department TV Prt(^ and Mankrting of /lUBToiKe: A Bawrtc/'Ae U.S. Jum- 
twe Deportment to 1^ Tbat Gn>u> tin An(i(ruil /nvnuniOei 302 January, 1977}. 

••60 In 19M,. an -Administrative Law Judge ruled that it did not violate the antitruit law* 
for an kisurance company to terminate an insuiance hmkar who engaged in such competition 
■o long a* the company's sction was not the product of preaaure from other broken. In tkt Mat- 
Ur t^PradaUial Intutunct Company {^America, et oTOAH Nos. L-601T5, L401T4, L^173, 
L-60172, 1^60171, CDI Nob. UFA 0063-AP, 00B4-AP, 0056-AP, 0056-AP, 0OB7-AP, 006&-AP, 
0104-A. OlOfr-A 

'oSee C.LC. S1643, repealed by Propoaition 103 |T. California'* antitrust and consmner pro- 
tection lawa, applicable to the bunnesa of insurance pursuant to C.I.C. § 1861.03, ensure that 
floaadal institutions do not attempt to eoerrively tie the sale of insurance to other finandal 

Continued 
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permisMon to entw the inranuice business, including Mveral of the state's largest 
banks. ''1 Suits by insurance agents to block this provision of Proposition 103 were 
unsocceaafttl.^ 

Xhcpanded Group Inaurance. Proposition 103 empowered consumers to more 
•asil^ negotiate group insurance purchases.''* As a result, consumers are empowered 
to jom together to negotiate the kind of policies and coverage they want, using their 
bargaining power in the insurance marke^lace just as large corporations do when 
pmxhasing commercial insurance policies. 

Conmimer Compariaon Shopping Sarvlce. It is a basic tenet of economics that 
consumers must be well informed if the marketplace is to operate correctly. A 1987 
study documented the often-insurmountable (^tades consumers confront when 
shopping for insurance.''* Proposition 103 requires the California Commiaaioner to 
provide consumers with a current rate comparison survey for automobile, home- 
owner and other lines of insurance. ^^ Consumers are to be charged a modest fee to 
cover the costs of this system. The Cahfomia Department of Insurance has not yet 
implemented this provision of 103.''" 
D. Faimeaa 

Insurance is, by definition, a discriminatory enterprise. In order to allocate risk, 
insurance companies group individual consumers into a larger potd composed of 
similar risks. To a d^ree often pooiiy understood by the insurers themselves, the 
buaineas of insurance depends on the consumer's trust in the fairness of the indus- 
tn^B dasaiflcatlon system. 

Emphasis on Driving Safety Becord. Proposition 103 prohibiU the use of ter- 
ritorial rating," under which insurance compsnies determine an individual's auto- 
mobile insurance premium by calculating claims payments made within the motor- 
isf B zip code. Instead, auto insurance premiums must be based primarily upon three 
rating factors: a motorist's driving safety record, the number of miles he or she 
drives each year, and the motorist's years of driving experience, weighting those fac- 
tors in that order. ''^ Making the driver's own safety record the prindpsl deter- 
minant of premiums gives motorists a strong incentive to drive safely. 

The measure further requires insurers to grant a 20% Good Driver Discount to 
all quaUfying consumers — individuals with a virtually clean driving record (one 
moving violation is permitted) for the preceding three years. ''^ This provides a fur- 
ther incentive for careful driving. 

A 1986 study prepared for die California Assembly by the National Insurance 
Consumers Organization (NICO) illustrates the discriminatory impact of the much- 
criticized zip code-based system of territorial rating. Of the 4.9 million cars insured 
in Cahfomia between 1982 and 1984, 95.4% had no daims. In central Los Angeles, 
93,6% of the cars avoided daims. The modest diflerence in the number of daims 
is to be expected, given population density and reliance on automobUes in Los Ange- 
les. Nevertheless, accident-free Los Angles drivers paid on the average 66% more 



it against permitting competition from 

''^mCO, A Cauumer Triumph: PropotUion 103 SevUiltd (19S2) tt ii. 

T2S«c e.g.. Sanfonl v. Garamendi, 233 Cal. App. 3d 1609 (Augiut 28,1991). 

"C.I.C. §1861.12. 

^* California Public Interest Research Group, Pick a Price, Any Price, A Report on Inconsistent 
Price Quoting (^Automobile Inturanee (June 1967). 

'"C.I.C, §1861.04(«), 

^'Several private firma have entered the CHlifaFnie marltetplace to provide limilar infanna- 
tion, thou^ with limited acope and at a significant cost. Progresiive Offirs Califomia Auto Sate 
Comparisons, Underwriter Report, Nov. 27, 1997, at 12; Consamers Access to Multiple Competi- 
tive Rates Grows Through Insieeb Deal With Consumers Car Club, Auto Inaurance Report, De- 
cember 1, 1997, at 8. 

'"C.I.C. §1661.02 (al. The commissioner can approve additional rating factors — but only pur- 
suant to a formal rulemaking process, and only it they "^ave ■ lubstantial relatioiubip to the 
risk of Ioh' (C.l.C. g lS61.02(aX4)). Consumers Union et al vs. Quacker^ush. San Franasco Su- 
perior Court Case t> 982191, Prop. !03 Enforcement Prtyect v Quackenbush (Sa/eco), San Fran- 
dseo Superior Case M 982646. Such additional faelori must be shown by atstiitical analysis to 
hold predictive power once the first three 'Mandatory" factors are applied to determine the ma- 
|ority of the premium. Additional factors approved by the commissioner will have relatively little 
impact on premiuma, aa the initiative requires that all optional factors combined cannot collec- 
tively outwei^ the three mandatory factors in determining a motorist's premium. C.l.C. 
§ 1861.02 (al 

■"C.I.C. § 1861.02(b). 
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for propvr^ damacB liability insurmnce than did the average accident-free driver 
outside Los Angelea.^ 

Judicial review of a legal challenm brou^t by insurera against implementatioii 
of tfaia provision of the propoeition uocked ita implementation for more than three 
yean, tnaurtn cmitended that rate* must be "coat-baaed" under 103 and that the 
votera could not lawfully alter insurance dasaificationa to ai^Mtitute the "manda- 
ttaj' &ctora tar other factora which the induatni arnied could be shown to hold 
more predictive power (i.e., territotv). On Novemoer 27,1990, a Califbmia Court d 
Appeal dismissed the challenge wiutout ii*«Hing the merita.^ In December 1994, 
the Department vf Insurance published a study that rebutted the ioduatty** subie- 
quent contention that territorial rating was consistent with the provisions of Propo- 
sitioD 103. s> 

In 1997, the Califbrnia Department of Insurance promulgated new reguIatLona to 
implement this provision of the initiative,^ However, an independent review of the 
rating plana filed by three m^jor inaurance companies determined that they were 
Dot in compliance with the requirements of the law,^ Two lawsuits were subae- 
quentiv filed to compel the insurance commiwioner to properly enforce the statute.** 

Redlliiliig. The failure of insurera to service particular communities, principally 
in urban areas, has been amply documented."" Proposition 103'e emphasis on driv- 
ing record and individual driving habits, discussed supra, establishes a more e<)ui- 
table system for detennining premiums which requires insuren to diminish the aci- 
portance of geography. However, mandating the use of new rating factora does not 
address the practical reali^ that the availability of insurance agents and brokers 
ia extremel;^ circumscribed m some communities.** To ensure that qualified drivers 
can obtain insurance regardless of where they live, the measure specifies that any 
good driver, as defined in the Initiative, has the right to purchase an auto insurance 
policy from the insurer of his or her choice. ^^ The absence of prior insurance cov- 
erage cannot diaquali^ an otherwise good driver.** This provision of Pro[)osition 103 
is in effect; however, many insurera have reportedly refuaed to comply with the pro- 
viaion, according to statements by insurance agents and consumera.^ 

Arbitrary C^ncellationa and Non-Renewala. A frequent complaint among 
automobile insurance policyholdera is that insurance companies may cancel or non- 



™Natlaiial Insurance Consumer Organiialion, Iiaurana in California: A 19Se Status Rtport 
fix- the AMxmbly. October 1966, glV, at 14-16. The N ICO report's recommendstionB an reflected 
inC.l.C. 31S61.02. 

'"Allttata Ins. Co. v. GUUapie, Ai Modifled on Denial of Reheariiu and DecertifVine Opinion, 
Febraary 2,1992, reported at 1992 Csl. App. Lene 194; 92 Cal, Daily Op. Service 676; 92 Daily 
Journal DAR 1036. O^l led January 22,1992). Pravioualy pubiighed at 226 Cal. App. 3d 796 11990) 

"1 Calif. Department of Insurance, Office of Policy Reaearch, Impact AtuUvsu of Weighting 
Auto Rating Facton to Comply With Propo*ition 103, December 1994. Tbe study found that, eon- 
traiT to the industry's predictions, eliminating territory as tbe primary determinant of pre- 
miums would not result in subitantial premium increaiea for aood driven. Id. at 4. 

■"Title 10, Chapter 5, Subchapter 4.7, Article 7, C.C.R. §2632.1 et. eeq. 

"Virtually all maurance companies in the state were found to be mieintorpreting the rejula- 
tions in order to continue lo base premiums on territory, in violation of Proposition 103. Ken- 
neth Seich, Loophole Seen Gutting New Car Inaurance Flan, Los Angles Times, Octolwr 4, 
1997, at Al. An induMiy trade journal nol«d that Inaurance Commigiioner Quackenbuah had 
improperly approved the rating plans: "[Tlhe csmmiasioner has been misleading the public and 

the media by proclaiming that under his new rules territory ia -- ' "-- -* — ■ * ' — ' — 

in setting auto insurance rates." California Class Plan Rutint, 

Hand*; What Will He Do> Auto Insurance Iteport, November 17, 1997 at 1, 3. 

**pTopoUtion 103 Enforcement Project v. Quackenbush. Alameda Superior CL Caae Na 
796082-2 {filed March 25, 1998); Spanish Speaking Citizens Foundation, Inc., et. al., v. 
QuaektiUnah. Alameda Superior Ct. Case No. 796071-6 (filed March 25, 1998); 

^See, e.^.: Broken Promises: The Thirty-third InsuroTice Commissioner's Record on Redlining 
and Minantiea, California Council of Urban L,easuea, Latino Issues Forum, Meiican American 
Political Atsodatian, San Frandsco Black Chamber of Commerce, Public Advocates on Behalf 
of Fifteen Low-income, Minority and Consumer Qroups, 1990. Hearing before the Committee on 
Banking, Finance and Urban Affairs, Subcranmittee on Coneumer Credit & Insurance, U.S. 



of Insurance Commissioners, tlrban Insurance Problems and Solutions: Interim Report, Insur- 
ance Availability and AHbrdabilily (EX3) Task Force, December 6,1994. 

"Khahd AI-Faiis, Selling ami Servicing Levels cf Private Passenger Auto Liability in Urban 
Cititi, Calif. Department oflnsurance, Statistical Analysis Bureau. April 1993. 

■TC.l.C. § lS61.02{bX31. 

"Id. 

"Viae Kershner, Agents Say Insurers Forcing Viem to Skirt Prop. 103. San Francisco Chron- 
icle, February 6, 1990, at Al; Scott Ard, Farmers Sued for Denying Coverage, Alameda County 
Daily Review, March 3, 1990, at 1; Viae Kerehner, and David A, Sylvester, San Frandsco 
Chronicle, Survey Shows Biggest Insurers Sidestep 103, Febmaiy 8, 1990, at Al. 
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renew polidee without JustJficetioD— eometimea merely for the act of filing » claim. 
Proposition 103 prohibits such arbitrary actions unless based on three specific rea- 
sons: non-payment of premium, fraud, or the policyholder presrats a substantial in- 
crease in the hazard insured against'" Regiuatione defining the "substantial haz- 
ard' exception have yet to be promulgated. 
E. Public Accountabilify 
"Capture" of the regulators by the r^[ulated industry is common in state-based 

■ ystems,"' and highly corrupting of public faith. The public accountability 

_.-_!_.__!__ .. i_j.._. '-— n is critical to its success. Propo- 



admini 



Conaum«r Intcrrentioii. It is a basic tenet of democratic government that each 
party to a proceeding has the right to be fiilly represented. The adversarial process 
enhances openness, constructive change, and consumer acceptance. 

Proposition 103 provides several avenues for consumer representation in insur- 
ance matters. First, it authorizes individual consumers to eo Wore tlie Department 
of Insurance or the courts should insurance companies fail to comply with their re- 
sponsibilitieB under the proposition. If the Department of Insurance fails to enforce 
the law or respond efiMtively to a consumer's complaint, consumers will not be 
locked out" of the courts with no remedy,^ as often occurs in states with lax regu- 

Second, Proposition 103 encourages non-profit consumer advocacv groups to inter- 
vene in the regulatory process to protect the interests of the public. Citizen groups 
which make a "substantial contriDution" to a rate hearing or other matter DefoK 
liie Department of Insurance, or to an insurance matter which goes before a court, 
are entitled to receive reasonable advocacy fees and reimbursement of expenses for 
such costs as expert witnesses,^ Assessments collected from insurers are used to 
fund this prc^ram.^ Funded citizen intervention programs protect against unneces- 
sary or dupheative proceedings, while providing consumers with the profiessioiul. 



"C.I.C. S 1861.03(c). The CalifoniiaSuprenieCoun has nUed that thiiproviuon does not ive- 
vent on insurance comrany from tamiinating its pohcyluildera as part of a plan to cease doitu 
biuinMi in the state. Travelers Indemaily Company v. GUle»pU, 60 Cal. 3d 82 (1990). Indaed, 
Propaiition 103 contained a spedfie pravliion intended to protect California policyfaoldan 
aswnst a boycott or mariut withdrawal tv inmranca companies. Under C.I.C. f 1B61.11, the ii 



althou^ he deeUnea to ]^roeeeut«. E, Scott Reckard, Imurers' Pullout Blamed on CoitMpinuy, 
The Orange County Reciter, January 3, 1991 at A3. And despite repeated threats that many 
iniuren would leave the state if PropoBition 103 became law (see Jay AngofT Quit CaUfiinuat 
Don't Bel on It, Lorn Angelei Timet Opimon-Edilorial, December 1, 1988, at BT> no mafor auto 
insurance company clossd its California operations afUr the pauase of Propoiitjon 103. Indeed, 
one analysii concluded that more insurance companies had appUed to do business in California 
since the passage of Proposition 103 (85) than withdrew (3) or had requested permission to with- 
draw as of Julv, IS90 (26), The three companies that withdrew were: AJlesianee lif^, Teacheis 
Insurance and Travelers (which withdrew from eight other states simultaneously). L.P. 
Baldocchi, The Post-103 CompetUioe Climate in California, Underwriter's Report, July 26, 1990. 

"See 'Sorry We Could Not Be of More Help': Hoie the Calif. Department of Insurance Regu- 
lates a Trillion Dollar Industry. A report to Consumers Union by Dan Noyss, Center for Inves- 
tigative Reporting. May 1996, at 39. Walter L. 'Uadma.we Horn the Insurance Industry Collecti 
an Eitra t65 Billion a Year From You By Stacking The Deck, Money Magazine, August 1996, 
at 60. 

^C.I.C. §1861.10(a). However, In Farmers Insurance Eiehar^e et al. v. Superior Court, 2 
Cal.4th 377 (1992), the California Supreme Court substantially limited immediate recouiae to 
the courts. In a lawsuit brought by the state's Attorney General against an insurer under Cali- 
fbmia's Unfair Competition Act (Business and Professions Code §17200, et teg.) for violating the 
anti-redlining nroviaion of Proposition 103 (C.I.C. § lS61.02(b», the Court ruled that in matters 
involving regulation of rates, the courts should first defer to the administrative expertise <^ the 
regulatory agency. The court's opinion imported a primary jurisdiction requirement that did not 
previously reside witliin the Unfair Practices Act. Concemg that the courts are ill-equipped to 
handle the complexitieB of insiu-Bnce rate matters plainly motivated the decision. Preaumably. 
the proposition's explicit purpose of permitting recourse to the courts in the event that a recal- 
citrant insurance commissioner fails to enforce the law would not be baired by the Fanners deci- 
sion in cases when recourse to the adminiatrative agency is futile. 

"C.I.C. § 1861.1(h) was loosely modeled upon a sunilar consumer representation System in 
effect at the Cslifomia Public UuUties Commission. See Cahfomia Public UtiUUes Code (CPUC) 
gl801e(se(r' 

»«C.I.C. §12979, enacted by §5 of Proposition 103. 



DiqinzedhyGOOt^le 



skilled representation that insurance companies are able to obtain--at poUcyholder 
expense."' 

Insurers typically oppose the institution of mechanisms to enhance consumer par- 
ticipation in regulatoiV proceedings aa prone to result in uncontrolled, ceaseless reg- 
ulatory conflict. That view is false, since even the best-funded citizen ^ups rarely 
are rarel; able to conteat any but the moat important eases.^ In California, there 
are approxiinately four orgamzations that routinely intervene in insurance proceed- 
inm.« 

Elected Insurance Commissioner. In the mfgority of states, the Insurance 
Commiaaioner is a political appointee with no direct accountability to the public. 
Often, the sopointee is a former insurance industry executive, and the appointment 
a form of political patronage. It is no surprise then that state regulatory insurance 
a^ncies have fi*ec|uently been criticized for poor enforcement and a pro-industry 
bias."^ In Csliforma, for example, independent reports repeatedly criticized the ap- 
pointed insurance commissioner for in»^on during the 1986-1987 insurance crisis, 
for failure to respond to constuner complaints and for incompetent enforcement of 
the Insurance Code.™ 

Proposition 103 required that the Insurance Commissioner be elected, commenc- 
ing in November 1990. "x> Currently, twelve states elect their insurance commis- 
"^1 xhe theoretical advantages of an elected commissioner are consequential, 

._i_ ._ ^L_ ■ — 1 'ation of insunuice industry reibrms. An elected com- 

e pubUc, rather than to other elected officials, whose 
own accountability to the public on specific issues may be less direct. Since only the 
voters may pass judgment on the commissioner's performance, the commissioner has 
the independence — and incentive — necessary to act in the public interest. Because 
voters will evaluate the insurance commissioner by the fairness of the rates and 
M'actices of insurers, s commissiener who fails to satisfy the pubhc should find it 
difficult to win re-election, 

Ae a practical matter, however, the ability of insurance companies — a powerftil 
conatitiiency within the political economy — to elect sympathetic candidates has been 
. damonstrated in several instances, ■'^^ including the second election of It""— '>•'-'> 
'n California in 1994.i'>* 



**An additional device to guarantee effective consumer representation was struck from the 
e by the Califomia Supreme Court. Stt CIC 61861. IWc). Insurance consumers «— ■- 



be given ^e opportunity to eitabti^ and join a democratically^creBted and amtrolled advocacy 
onrannatlon. A HtafT of advDcatee, (Unded by vohintary eonmbutiims and erants, would rep- 
n insurance matters bdbre the Insurance Commissioner, the courts, and the 



. state legislature. In order to inable.the adrocat^ organization to obtain the support of co 

ers, insureis were to be reqaired to enclose special notices within their premium tnUs, inrorming 
. tbeir. customers of the opportunity to partidpste in the prociBm. (Insurers would be reimbursed 



Calif« 



s Supreme Court exdied this proviiion of Proposition 103, ruling that S1861,10(c) vio- 
.lattti Article II, §12 of the Califoniia Conatitution, which prohibits an iniliatiTe from "naming 
or identi^ng" a private corporation. Caifarm, tupra at B32. A subsequent effort in the Cahftar- 
nia legislature to create nich an advocBCy group was blocked bv Insurance industry lobbyists. 

** It is the absence of proressional representation which can be troublesange for iniurers: a 
vacuum is created that is often filled by individual citizens, with little or no resources and little 
training. Iliese individuals have a more difficult time participating in proceeding* efTbctively, 
and the proceedings tiiemseiveB are forced to move more slowly in order to accommodate the 
individuals. 

"Cal. Dept oflns. World-Wide Web»ite(titled,Intervenor Program) July 1997. 

"National Association of Ids. ComniiaBioner», 1995 /nsurance Departrmnt Rtaounxs Rtport, 
at 2, Table 1 <1996X See High Turnover in Regulators RanJis, PIA/CIIG Study, Insurance Jour- 
nal, May 14, 1990 at 12, which reoorted that 37% of Insurance Commissioners were employed 
in Uie insurance industry before taking office. 

••Dan Noyes, 'Sony we could net be of more help": Houi Ihe California Department Oflruur- 
anet Regulates a Trillion Dollar Industry (A report to Consumers Union by Dan Noyes, Center 
for Investisative Reporting) May 1996, at 39; Auditor General of California, The Department cf 
Intwanct Needs to Further Improve and Increase lis Regulatory Effbrts (June 19871; Robert 
Shireman, Bar* But No Bite: Toothless Regulation by ttu Deportment of Insurance Has Ltft 
Califijmia Consumers Unprotected. Consumers Union, July IB87. 

""CIC. §12900, enacted by Propoailion 103, §4, 

>"' National Association of Insurance CommiBsionere, I99B Insurance Department Reiourcta 
Report at 3, Table I (1996). 

'(^L.!). Otis, Delaware Funding for Rtgulalor Questioned, National Underwriter, Nov, 11, 
1996, at I; Susan Bnges, U.S. Drops Indictment of Mississippi Commissioner, Elest We^. Au- 
gti*t29,19»4,at3. 

"*• Republican Assembly Member Chuck Qusckenbush defeated the Democratic candidate by 
49% to 43%. Cdifbmia Secretary of State, Statement of Vote, Novembers, 1994, Genera] Elec- 
tion, 1994. Insurance companies and agents doiated $2.G million to bis campaign, spproii- 

ConUnued 
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Critica Brga6 that tiectioii of the conuniuiDner "^olitidzes" the ofGce and may at- 
tract officialB who view the position as a "stepping-etone" to higher office. That is 
certainly correct, to the same extent that every oUier ofBce filled by popular vo(« 
is But>ject to the same politicization. And while a commiaBloner'B desire to be re- 
elected or to proceed to higher office would seem to work to the advantage of voters 
in their role aa policyholders, to the degree that insurance companies are more con- 
cerned about electing a supportive candidate than is the general public, the more 
likely it will be that insurers will successfully dominate the electoral process. 

Statutory Remediea. Prior to Proposition 103, California's consumer protection, 
civil rights and other statutes were inapplicable to the insurance industry by ex- 
press statutory exemption."^ The initiative repealed the exemption, making avail- 
able to the consumers a host of state law remedies for improper conduct. ^'>' 
F. The Impact of Proposition 103 on Premiums 

Unlike no-fault, Proposition 103 makes no change in the amount of compensation 
paid to auto accident claimants, nor does it directly alter the system by which such 
claims ere made or paid. Instead, "insurance industry reform" alters die insurance 
marketplace by regulating the rate-setting process as weU as certain underwriting 
and marketing practices, and eliminating barriers to competitian. Data drawn from 
NAIC reports "** show that this approach to insurance reform has succeeded in re- 
straining premium increases and has provided California consumers with substan- 
tial savings on their auto insurance. 

Average auto liability premiums dropped 0.1% in California between 1989 
and 19B5. In the years immediately prior to Proposition 103, auto insurance pre- 
miums in California sustained double-digit increases. Preelection rate increases by 
insurance companies in anticipation of Proposition 103's passage, and post-election 
increases taken while Proposition 103 was stayed pending judicial review by the 
California Supreme Court, pushed the average liability premium in California to 
$519.39 by 1989. According to the NAIC data, California's average auto liability in- 
surance premium in 1996 was $618.75—0,1% less than the 1989 figure. See Tables 
9 and 10, 

Auto premiums fell In California while premiums throughout the rest of 
th« natlOD Increased 32.2%. Another measure of the impact of Proposition 103 is 
a comparison of the growth rate in average liability premiums in other states. Li- 
ability premiums for the rest of the country grew 32,2% between 1989 and 1996. 



iceipts, according to campaign disdoiure iCatements oi 
if California. Mr. Quackenbuih never made public ap;, 
anees; hia campai^ emphauzed a law anforcenient platform, Richard RambeclE, What Criteria 
Do Vottra Use In Electing Commiaaionera' Inaurance Week, November 11. 1996, at 30. Commia- 
■ioner Quackenbuah hai fueled controversy and continuing cr^ticiun from coniumer advocalea 
(including the author) for favoring insurance industry positions. See, e.g., James P. Sweeney, 
Foe Claims Quackenbuah Strongly Favors Insurers, San Diego Union-Tribune, February S, 199G 
at A3; Thomaa S. Mulligan, Quadunbiah, Conaumur Group Trade Jobs. Los Angeles Times, 
February 9, 1995, at D2; Ann Bancroft, Associated Press, Inaurancx Commissioner Cost Public 
$221 Million, Croup Says. (Los Angeles) Daily News, February 9, 1996, at News-?; Russ Nich- 
ols, Quackenbush: Bought, Paid For, (Los ^uigelea) Daily Commerce, March 31, 1996, at 1; 
Quackenbusk Ducks, e^torial, Sacramento Bee, July 11, 1995. at B6: The Insurers' Commis- 
sioner, editorial, San Francisco Chronicle, May 24, 1996, at A26; Insurers An Finding a Friend 
in Quackenbush, editorial, Los Angeles Times, August 2, 1996, at BS; Nick Budnick, If It 
Quacks... When Big Insurance Talks, Chuck Quackenbush Listens, Sacramento News & Review, 
September 12, 1996, at 18; Mark Gladstone, Quackenbush Accused of Delaying Probe of Donor. 
Los Angeles Times, September 26, 1996, at A3; Quackenbush Vs. The Presi, editorial, Sac- 
ramento Bee, January 22. 1997, at B6; Insurance Commisiiortsr Should Avoid Confliett, edi- 
torial, San Francisco Chronicle, March T, 1997, at A26; Carolyn T. Geer and Asblea EbUng, A 
Quiet In The China Shcgi, Forbes, October 20, 1997, at 89. 

^o*Seee.g.. McBride-Grunsky Act, Cal. Ins. Code §§1B60 to 1863.3, portions repealed by Prop- 
osition 103, §7. 

■"C.I.C. §1861.03(81. 

loeQne caveat regarding the 1995 NAIC data should be noted. Shortly after tbe publieatian 
of the 1995 NAIC report in January, 1997, consumer advocates determined that some 1995 Cali< 
fomia premium data had been omitted from the report and notified the NAIC. Though unaware 
of the problem, NAIC oFHcials subsequently confirmed this discovery and stated that California 
Department of Insurance had failed to provide the NAIC with complete data. The NAIC bas 
stated that it will attempt to correct the omission In fiiture reports, Therefore, the 1995 data 
presented here should be considered preliminary. 
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tamla^ »«n«B DabUllv wuMiMM, tbM«h atU Ugh. dnoMdaisida- 
altar tha p—^i «^ &^ l— M i ltkw «< PrapoiMon MS. W& itt 

Mmdatiaaa and atnoadiaHT idiune an the wrtaBJatae. Cditena^ «i«r- 
wiiKllti^ CBMyMwd to tlM nst of tbe oatioiL Ilww t . tinM 



-p— ■aerffttg wili np IDS. 
In U89, vrnMhriiM iiwl the ^t"J U^Hst vmcmb anto ii T* i**'< y nnninn 
tkm. Bt 1992, a»«totB ted dnppedtoMb lii^M^ In 1996, it «M lltiL 

Tlw nte of ymrtk «f Hm mw^B «dSo faanwwe praMtma ta OalUOimla 
h— i to wed. In 1968, CatiCmia had tfae anoitti brtMt nte if umual gmvtti in 
nwivMn liaUlihmmfaimB in Oc aatwn. By 39»4, CaWfawrda was 47th. Ba- 
I 1988 and 1904. Cafifamia eapMimtaJ Am dvwaat rata ef auto pnBuom 



growOi af niyatMa. Cambniia had aae«f dM rix alowaat-tataa af auto insurama 
premiain Rwth in the natioo each jaai bUawn 1900 and J994. 



1I1UIWI nia ■uBwni.y uaocr i-mpgHuno iwa <■> orao^ a Dasaa oa au i«i« mcia^na 
nwMMted iiy itrnmnca etnpamM that had zafuaad to par tbaJr PnpoiJtkB 103 
raBbacfc. TImm that itdOUadthwr nOlbadt (UinMon vara pannittod i^ 
^dian niatifiad baaad « informal npUeatian itf the Pro n o alti oM 108 lagulatDij fbr- 
mula defe l oped b^ Uw Inaurance Departmant.**'^ Had uuaa ncalatMnr actiooa not 
occumd. Goifamia motoriats would have paid an additional 914.7 biUioD in pia- 
miflinB, ar tl,171 per policyholder. ■<* This figura dooa net iachide tha praoium m- 



. -IT fl,171 per policyholder. ■** This figura dooa net iadude tha praoium n 

rauite alroady paia to automabile insurance pou^faoldara. 

New iiiwlah'iii qipvowdi laada to praBlum innnBaaBi In HOK. TIm prdimi- 
miy NAIC data appear to.idlect the impact of tha laiaaet-&in phitosmhr of Insur- 
ance CommissMiMr Qiiatkenhush, «4ko todc office in Januai; of 1996. DorJi^ his 
first-Tear in -trfBce, the average .auto liduli^ preauum eooe 4.6% ovw the pievioua 
mu-. TbxB marfcM the 4nt iBcraase in fbur yeara, the largast ainca the passage of 
Proposition 1D3 in 1988 and more than double the averan inciMse for Uw rait of 
the natton between 1994 and 1995. Between 1990 and 19M, CaUfbrnia had one of 
the six slowest lates of auto liability insurance premium growth in tha nation. Bj 



nphsld tbt ngnlatioiii fiva months bdiin he Mt offim (tutiitiiah Ctntury Inumtct Co. 

aaramaidi, mipmh-be f ~~" '~~' — *'' ' ' ' ' 

<m lata cfaancB mnusts 

'°*1lM Mtimate li bsMd on tha nuthodalosy utiliiad by NICO. St NMlooat Inaunna Con- 



supmh^^ ^ not jranulfste pnrisionB oT the regulatory formulj naadad to idt- 



cfasncs mnusts under CTlC. £1861.06. 

u — .. 1- batsd on the methodology . . , 

I, A Covumtr IVuunph.' Propaation 103 RtvuUid, et IB. NICO utilimd 
mmunl' data frmn the NAIC. 
ins msursnce uuitistty has claimed that the economic recaoian, not PropMitloD 103, wsi re- 
■ponsihla fiv holding pransuma down in CaUfbmii during CommiialoDor Oarunend)'* tanure. 
Snce the recession alnctad the entire nation, it cannot explain why the aTarago liablUQ pra- 
miura in Caliibnua ranainad Mable during a period when it pew by 33% (or the ratt of the 
nation. Inmiren have argued that inctassad uneniploynwnt in CsHRtRiia and hwar motor vehi- 
cles an the road are laapontiiile. However, uDampIoyment statistics show thst of the tan itstss 
with the highest unemployment rates in tlie nation between 1990 and 1993, nina had an avar- 
age increase in their premium! of 27.6% during that period. CaUlbmia ii the tenth itata, U.S. 
Dept of Labor. Bunwu of Labor Statistics; U.S! Dept. of Commerce, SuUetical Abstract of Iha 
U.S. 1992. 19M. Similarly, there were more vehiclea on the road in California in 1993 than in 

! .j^^ _|^ ^^^ ^^ mileage driven in California rose between 1890 and 1993. U.S, 

Awsy Admlnittratian; National Aaaodation of Insurance Commleslonan, SuM Avtr- 
a arui Pnmitant for Pertoaal AuionobiU Iiuuranct in 1996, January 1087 (and 
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1994, California ranked 47th. In 1996, however, California experienced the lOtb 
highest annual rate of growth in the nation. 

Auto inaurmnce profita In Califamia remain ezceoalve. Despite a lengthy 
freeze on rate increasea and over $1 billion in premium refunds, the average profit 
of California auto insurance companies in 1995 was over 60% higher than the na- 
tional average. I'** Confronted with 103's stringent rate regulation and rollback re- 
quirements, which ended the cost "pass-through" Bystem, insurers have indeed 
tightened their belts as predicted: cutting agent commissions, reducing expenses, 
fighting fraud and promoting loss prevention."" The excessive profits insurance 
companies are earning in Oalifomia prove that further reductions in existing rates 
are justified. 

V. THE POLITICS OF AUTO INSURANCE REPORM 

Over the last decade, auto inaurance has joined the ranks of other pocketbook is- 
auea, such as taxes and utility rates, which generate enormous attention from politj- 
dans, the press and the pubhc. 

For the auto insurance industry, which wrote |119.1 billion in premiums in 1996, 
much is at stoke in Uie outcome of the debate. The policyholders who pay those pre- 
miums have an equal interaat. Elected oCBdala often attempt ta balance their obliga- 
tion to their constituents uainat the need to accommodate the insurance induBtiy's 
powerfiil influence within the political economy. However, public dissatisfaction with 
insurance companies, as reflected in the industr^s consistently low ratings in win- 
ion polls,"^ make it a vulnerable target for politidans. In 1997, for example, a little 
known state legislator came within four points of unseating the incumbent eovemor 
of New Jersev by blaming her for the nigh auto insurance rates produced bjr the 
state's no-fault system. He called for its repeal and enactment of insurance industry 
reforms based on California's Proposition 103 model. "^ 



""National Association of Insurance Commiiuanert, Report on Profitt^ility by Imu by State 
in 1995. November 1996. 

""One of the areas in which the impact of Proportion 103 has been moat obvious ii in tbc 
efforts by insurance cmnpanies to fi^t fi«id. Two yean after PropodUon 103 passed, the Los 
Angles District Attorney noted thaC "until comiiy under pleasure to lower rataa under Piopo- 
ution 103, [insurance] carriers simply settled dauns and passed the cost to cooaunMr* in Uie 
fonn of hliher prenuuou. Tliat has bwun to diance,' he said. Iniunutce companies are getting 
serious about fraud."* Lois llnniick, SI to Face Charigei in Auto lasuranct Fraud Roundup, Lo« 
Angeles Times, October 18, 1990, at B4. Heightened scrutinyof claims by insurers is at least 
partly responsible fbr the 48% reduction between 19B9 and 1994 in lawsuits for persoDal iiljunr 
auto acddent filed in Cellfbmla Superior Courts. 1996 Annual Rtport, Judicial Council of Cah- 
t 109. Industry observers nave noted the industry's coet-cuttinB mentality and attiib- 

-1 ;_i..., — „r r.., ,. '•--'-— J '"-jiing, BeftuiWin^ Crumi/in^ tojoi- 

■s DoTTunalM Liat of Tr^ Combiaed- 

__.. ing*ro^""r 

source-hungry products, outsourced functiona or eliminated tne middle n 



Ratio Results, Best Week, February 7, 1994 at P/Cl, P/C2; "Low expens 

ced functiona or eliminated the 
. . ^ 'ropoaitjon 103 on the behavior of the ins 

beyond California. As the U.S. economy entered a recession in the early 1990s — eccompanied 



ftetor among many of auto insurers that poeMd underwriting profita. They have avoided re- 
source-hungry products, outsourced functiona or eliminated the middle man from their oper- 
ations." The Imfwct of Propoaition 103 on the behavior of the insiu-Bnce industry has eatended 



■ drop in investment income to which the industry would normally reapond with p 

ressea — industry ofFicials warned each other to avoid the destabilizing premium gyration* of 
' ■ e explained, "The last soft mnrkot was dmen purdy 



by the need for cash to invest . . . We all know we can't do the dumb things we did last 



n place to preclude it. A lot of regulations ad4re»«ed our own stupidity. \ 
the bed and now we have to lie in it." Mark A. Hofmonn and Christine Woolaey, Insurers Say 
Expectation of Price Turn Pushed Back, Business Insurance, January 10, 1994. at 1, 14. And 
a senior official with the Insurance Services Office, an industry trade group, warned: "Ai an 
induitry, nothing will disrupt our relations with customers faster — not to mention regulatiss 
and public policy makers — than an abrupt recovery from our current underwriting cycle: Re- 
member the fallout from the last recovery: California's Proposition 103 and other price-suppres- 
sion laws, threata to the industry on the antitrust front, and virulent coniumer hostility... Not 
Like 1985: ISO Offlciai Predicts Next Upturn in Cycle to be Gradual. Insurance Week, October 
19,1992, at 16. 

'"In a recent poll of CaUfomia voters' eonfidenee in thlrty-fbur institutional entities, insur- 
ance companies scored the lowest. Six times as many people reported they had "not much." rath- 
er than ■'h lot" of confidence in insurers. The Field Institute, Release » 1863. October 1, 1997. 

' " 7*005 Commissioner Bomer Fires First Shot in National Rate Cut War, Auto Insurance tie- 
port, March 16, 1998, at 1-2. And in Cahfomia's 199S gubemBt«rial campsi^. Democratic pri- 
mary candidate Al Checd called for a 10% rale rollback based on the exiessive profits achieved 
by California auto insurers. Id 
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The inBurance indiuti;, acutely aware of its impaired tredibility, is not without 
its own >ti»t^y. The $259.7 biUion praperty-casual^ indtutr;, of which auto insur- 
ance is a significant part, has generated and effecti^y exploited pubhe antagDnism 
towards lawjrsra and the tort systam in the past Proponents of no-fault fiequently 
cast the isaue as a referendum on the plaintifPs lawyers who represent auto acci- 
dent victiina, almost always on a contingency fee b«»s."' Thua. the insurance in- 
duBtn has aou^t to place auto insurance reform within the parainet«s of the larg- 
er debate it has instigated for more than two decades over the tort system, a context 
in which plaintifi's lawyers make efiective targets."* Indeed, many of the institu- 
tions and academics who hare pranoted no-fault auto insurance l^slation, such as 
the Manhattan Institute and Profeasor Je&ey (yConneU, receive substantial sup- 
port fivm insurance con^wnies,^^ and have previously promoted proposals to re- 
strict tort law rights in product liabili^ and medical malpractice cases."" Since the 
issue of spoaamwiip is itself critical in the insurance debate, insurers have woriied 
hard to develop the appearance (rf consumer support for no-fkult."'' 

The politics of insurance reform are well illustrated in the current effort by no- 
fault supporters to enact tlie federal "consumer choice' no-fault legislation. Indeed, 
it ia aroarent that the politics of 'choice' no-fkult legislation transcend even the 
issue m insurance reform. In a Washington, D.C, seminar sponsored by the Herit- 
age Foundation in 1996, no-bult proponents explicitly portrayed the "choice' legisla- 
tion as a means of achieving highly partisan goals. No-Oault advocate Michael Horo- 
witz steted: "One needs to focus on the purely political side of the money that [the 



"*FaT example, the proponenta of ths pure no-fault ballot initiative defeated by Califbniia 
voten in 1996 band tAoir eotire campai^ on an anti-lawyer theme. '[The initiative] ... will 
bring unscrupulous personal iqfury lawyers and runaway lawiuita under controL These lamuita 
Eoat eaataman too much money, hurt our economy end coat all of ui job*.* Argument in Favor 
of PrapoKtion 300, California Ballot Pamphlet, Mardi 26, 1996 at P96; Hallye Jordan, "Limita 
Sought for Pees. Lawiuita: LawyCT-Baahing Aihocatei Hope to Convince Voter*,' San Joaa Mer~ 
curv New^^March 21, 1996, at lA; 

i'*The Field Poll placed the legal profession in second to last place, just ahead of insurance 

"*Por example, the New York-baaed Manhattan Institute has published numerous proposals 
to restrict the right of consumers to seek judicial recourse undtur state tort law*. It is one of 
a number of non-profit oTEamiatiaDS which, through the BpODSorahip of academicians, has 
•ou^t to portray ita work as scholarly and non-paitiBan. Senior fellow Michael Horowits wta 
an eaHy ItirUng advocate of "dioice' no-fault (Michael Horowitz, Let Driven Taiior Auto liuur- 
oRcc.NewYinknraesOp-Ed, Mardi 21, 1993, at FlD.Tlie Institute li supported bv large cor- 
porations which aetiveh' invmote tort refbrm,* including luch insurance firms as State Farm, 
Aetiia, CJgna, Metiop^tan Life, Safeco, and lYaveler'B Insurance. Manhattan Institute, judicial 
Studiea Program Mission Statement and Overview, New York, N.Y., November, 1992. A f^d- 
raising soliatation by the Institute was unusually explicit in statins the benefita to cauporate 
donor* of ita advocacy of tort 'Vefbrm'': '^e feel that any funds made available to the Judicial 
Studies Program will yield a tremendous n 

inveelmenf available in Ihephllanthnipic fi __^. . — . , 

hattan Institute, Corporate Solicitation Letter accompanying Judicial Studies Program Miision 
StoMme/U and Overview, New York, N.Y., November, 1992. 

Campaign disdoaure reports leveal that Univeraity of Virginia Professor Jef&ey cyConnell 
was pud at least ifflfiOOoy the insurance industry in 1988 to tour California in opposition to 
Propositian 103 and in support of Propoiition 104, the insurance industry-iponsored 'no-fault* 
inibative. Campaign disclosure statement. Citiiens for No-Fault, Sponsored by California Insur- 
ers, Schedule E (723/88-9/30/88); ( 10/1/88- 10j22'a8). 

iiePor example. Professor O'Connell has ui^ed the application of 'no-fault' to medical neg- 
ligence. (yConaell Deoites New No-Fault Plan, The National Underwriter, August 24, 19T9, at 
4. Manhattan Institute staff have advocaled statutory limits on the siie of the contin^cy fee 
injured plaintiff may pay a lawyer to represent them (Peter Passell, Contingency Fees in Injury 
Caaea Under Attack by Lefal Scholars, New York Times, February 11, 1994 at 1) and blamed 
the nation's health care cnsia on lawsuits (Jeffrey O'Connell and Michael Horowiti, The Lawyer 
Will See You Now Health Reform's Tort Crisis, The Washington Post, June 13, 1993 at C3). 
Similarly, financial consultant Andrew Tobias, a supporter of no-fault legislation, authored a 

Cper which argued that the legal system, rather than the insurance Bjwtem, was responaible 
■ massive increases in the coal of medical malpractice inauranc^ T^^^t,^^ u^^int^^Hf^- o^n^^ 
of the Twentieth Century Fund Task Force on Medical Malpra- 
Publications (19S6). 

"'After the passage of Proposition 103, the insurance industr^s Califomia political consult- 
ant wrote a confidential memorandum urging the industry to nnd ways to co^ipt grasa-roots 
consumer and minority organizations in order to successfully promote no-fault. This would be 
necraaaiy, he argued, because. "Iwlithout consumer credibihty, reform concepts are easily dis- 
credited as spedal interest pocket-lining by the Industi?. . .The Insurance Industry desperately 

— j_ .1 jii.!.!^.. _(- .i.;_j l;__ . ' — fl and advance efforts to control insurance costs 

!8 Iruurance Cam- 
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"choice" iio-&iilt legislationl takes away from the tort bar.'^^' Anotlter partieqwct, 
Grover Norquist, the President of AmeiicanB for Tax Reform, made, the vame point: 
because trial lawyers make substantiBl campaign contittiutiona ta Democratic can- 
didates, and no-fault would reduce lawyers' income, paasa^ of no-faolt would en- 
hance the political prospects of the KspubUcan P«r^. Trial lawyers are [a] busn 
flinder of ue Democratic Party than the labor inuona...'^™ Nonjuist said. "tOln 
the level of «4iafs important to <do today .for political leasona and fbr-Schts tm 
jware from now, £ve years fr om now, ten .yean, from now, if tiiis legisTatinn i> 
. passed, the people we .argue with -and fight-witii next year .and five y««ra from now 
[will be] shorter and Ww '•poweifiil than the; are tadar--rr]hat mains ... future 
^its possible."'^ Horowitz agreed th«t passage of^ioiault would, "reaUy make i 
difference in the [1996 cengreasional] .election m terms of real seats in the House, 
. real aaata in the Senate ... a real payoff &)r what t^- RepuUican .revolution is all 
about..." I" 

CONCLireiON 

No bult anto sisurance qrstems have been a failure. No &ult ■ystema-'have an 
Mstarieal experience of driwng up rates because good' doiven anxtmini toytj 
for bad ikivera, all drivers are covered regardless of GuiH RO that 4ouue ihe dainu 
are paid, fivudwlent claims peraetaate, drivers must litigate proper^ damage 
clainm, and insurance companieB have reneged on promises to voluntarily lower pre- 
miums. According to the latest data from the National Association of hiauraDcc 
CommisaionerB, trie most efiEecdve way to reduce auto insurance rates is to repeal 
BO fault systems and imideraent vigorous regulation and anti-monopoly protectioni. 

"" """■■ ■ .... - . I comisea no ttul' " 



H.R. 2021 is an attempt by insurance companies whs promised no Csult would 
votk two -deeades «go to elevate thar failed expariment to a dracenian ieval: the 
abolition of pain and raffuing compensation fitr even the most aerioualy iiuated 
- mxto accident victims. Yet H^ 2021 euarantees no fitamum reduction, ^tredudcs 
Jbad faith claims agmnst insi^rs. by-«liminating punitive ^iamagWj and creates an 
e insurance system of red tape that is dramatically blted against the 



Becanse af im fauM^s documented flam— its high cost .being (kw of the moat rel- 
evant— i&meriean motorists are uipoeed to no ftutt No state haa.adoptodm no fault 
system since 1976. >» Since 19^, four states have repealed their Bmndatecy do 
fault laws.^^ Notwithstanding miUions of dollars in expenditnres by the insurance 
indnstoy, its campaupu to iwsa no fnilt-inatat^aflar state ^ve beat, ds&ated. In- 
deed, in states wiu^ cturentl^ have no fault systems, the insurance iaduatiy must 
wage a nearly constant defensive battle to-prevent no laulfs repeal. 

Whether my fbrm <rf no-fiiult could adiieve savings sufBdeat to-etbettiwlii^ier 
^ ■. J. f, __.it 1 ._ L_ j_. — ■---■ ■■^nfrotate 



rgected it Indeed, the results of liie few pteUsdtes on no-ftnilt«ugge>t that bwrmg 
-access to the tort system as a means -of reducing the price of automobile insurance 
is not acceptable to consumes. As no-Gndt awocates Seeton and- CyCMm^ ac- 
■Jmowledgea In.^eir initial ifiecuaaion of no&ult theee-deeadea .ago, Tropeaals to 
riiminate completely the rammon law action for ne^igence arising out^ automobile 

of Heritage Foundation cunfereDce panel on tort raform, Wub- 



'"Truuciuitiaii of recording 
ington, D.C., March 19,1996, at : 
i";(i at 5. 



laints emybody on the other 'tide at tlie boatage to spadal interaati, 
I paitiailany popular special lnteraMa — at the expenee of the .general in 
„ the amrage Mneriean. /d at T. 

•"Ai of 1994, tea rtatet had mandatny no fault lawi. Another eleven itatei and the District 
of Cohunbia had -non-mandatoiy, or 'opiiinial,' no fault lyitems. In these states, tort suits and 
- co mp e n sation are not restricted, and motoriits may chooae to "add-on" no fault coverages, or 
motorists may choose irtiether to be covered by no f»alt or by tort. 

>**CoDlMCticut repealed its mandatoi; no fanlt law effective Jon. 1, 1994; Gengia repealed 
It* mandatoiy no Eiult law effective Oct., 1, 1991; New Jersey repealed its mandatory no huh 
law in 1990; Iraunytvama repealedita mandatory no fault law efTeetiTe July 1990. 

>M In their recent publkationi. Professor OYDonnell and most other no-fault proponents rest 
llieir eluims concerning no-fsult^ purported cost sarings on a series of computeilzM mviedions 
made by (he RAND Corporatian. See, t^., JeRhqr OYlonneU, -Stephen GarrolL Michad Horowitz 
.and Alhn Abrahamse, Contumer Chcia in the Aato Auorance Marktt, 62 Maryland Law Re- 
view 1016 (1993). As noted previously. Uie RAND stud; is flawed and its conehiatons never con- 
port with the actual experience under no fault as documented by the NAIC data. 
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The Unitad States CongresB should not preempt the lews of the fifl^ states to im- 
pOM thia syatem upon American motorists. Thet think tanks such aa the Hudson 
Institute and the Manhattan Institute, academics such as University of Virginia 
r Jeffi^ OV^nnell aa well as the University of Wisconsin Auto Accident 
""" n ^tyect, and consultants such as Andrew Tobias would support such 
scheme strips any credibility from these insurance industry partisans. 
nu best reform model to rdieve motorists of the burden of paying excessive In- 
suruiee premiums is CaUfornia, where Proposition 103 has reaped an unprece- 
dented $16 biUion in savings for motorists. State regulation of insurance, if adminis- 
terad properly, will lower premiums. Reform of the insurance industry's operations 
and practices, including eliminating barrieTs to competition, do not rely on restric- 
tions on coverage or gimmicks to deliver real price savings: they would force auto 
insurance companies to compete with each other in a marketplace in which consum- 
ers ere fully ii^ormed of their options. 

AproNDK A— Proposition 200 on the March 1996 CjUjfornia Ballot 

In 1994, a consortium of utility, high-tech and financial services firms announced 
the formation of a lobbying committee, the Alliance to Revitalize California, to spon- 
sor a so-called "pure" no fault initiative for the March 1996 ballot as part of a pack- 
age of three initiatives to broadly limit access to the courts and the application of 
the state's tort laws. Proposition 200 would have: 
■ established a pure no-fault system; 

• abolished fault-based tort liability for economic losses (including losses exceeding 

the no-fault coverage) unless the motorist who caused the accident was engaged 
in criminal conduct or the shipment of hazardous waste; 

• aboliriwd compensation for non-economic damages in all cases; 

• required that taxpayer-funded public assistance programs and other forms of pri- 

vate iiwuraace coverage bear the costs of auto accident victims before auto in- 
surers are responsible to pay claims; 

• offered a total of $50,000 in benefits; 

• promised substantially lower auto insurance premiums, without providing any 

statutory rate reduction requirement; 

• eliminated tort lawsuits against insurers who failed to pay no-fkult benefits in 

good faith. 

The chief differences between the federal "choice' legislation and 200 are that 
Proposition 200 aboUshed tort liability for economic damages as well as for non-eco- 
nomic damages and did not purport to offer a "choice." 

Like H.R. 2021, Proposition 200 was based on a proposal drafted by Prof. Jeffrey 
CConnell and Micha^ Horowitz, two recognized leaders of the national corporate 
campaign to restrict state tort laws, and publicized by the Manhattan Institute. 

O'Connell is considered the "father of no fault," a proposal for unlimited auto in- 
surance benefits which he first discussed in a legal publication with Robert Keeton 
in 1966. Califomians became acquainted with O'Connell in 1988, when he became 
one of the insurance industtys leading spokespeople against insurance reform Prop- 
osition 103 and advocate of Proposition 104, the insurance industry-sponsored "no 
fault' initiative. Campaign disclosure reports later revealed that O'Connell had been 
paid at least $67,000 from the insurance industry for his California moonlighting 
against Prop 103. > 

Michael Horowitz is a long-time advocate of restricting the right of citizens (aa 
opposed to big corporations) to go to court. He served as General Counsel at the Of- 
fice of Management and Budget and was chief consultant for the Reagan Adminis- 
tration's Tort Policy Working Group, a favorite of Vice President Quayle's. He joined 
the Manhattan Institute in the late 1980s, where the O'Connell -Horowitz plan was 
drafted. 



'The campaign dildoaure report! are attaehed In the Appendix. 
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The Manhattan Institute ia a think tank' which puiporta to be concerned about 
the protection of consumera against avaridoua lawyers,* but it is funded by a rdl 
^11 ck some of the largest corporations in the world, led Inr insurance companies: 
State Farm Insurance. Aetna, Chase Manhattan Bank, CitiCorp, Bristol-Myen 
Squibb. Exxon, Pfizer, Phillip Morris. Procter & Gamble, Prudential, RJR Nabisco, 
Cigna, Dow Chemical, General ElecWc, Union Carbide, Metropolitan Life, Safeco, 
and Traveler's. Among the four corporate donors listed at the $60,000 and above 
level by the Manhattan Institute two are insurerB. State Farm Insurance Company 
and Aetna.* 

The Institute has worked hard to adopt a patina of academic respectabili^, but 
its purpose is laid out in a blunt November 1M2 fUndralaing letter to the Institute's 
corporate and insurance industry sponsors." The fundraising letter previewed the 
pure no fault proposal which becEune Proposition 200 and is now H.R. 2021.' 

The Manhattan Institute publicly unveiled its no-fault proposal in a March 21. 
1993, New York Times op-ed by Michael Horowitz criticizing a "pay at the pump 
no fault syetem" that corporate consultant and financial writer Andrew Tobias had 
promoted in a self-published book and in the California Legislature, '' "Bravo. Andy!* 
Horowitz exclaimed, for the portion of Tobias' proposal that would "aboli(sh] all 
pain-and-sufTering claims . . . But Horowitz expressed his funders' disinterest in a 
pay-at-the-pump insurance delivers system that would have taken insurance out of 
the hands of the insurance industry: "Having seen tiie dreary effects of a 
judicialized s^tem. Mr. Tobias would substitute a politicized and bureaucratized 
one."" Horowitz then recommended his own 1992 "plan, co-drafted with O'Connell." 

Tobias's 1993 proposal to establish a "pay at the pump no fault" system, in vdiich 
motorists vrould purchase insurance throu^ a gas tax, ran into considerable opposi- 
tion in the California Legislature, largely because the insurance industry tftnoj^y 
opposed the "pay at the pump" aspect of the plan, which would.have virtually elimi- 
nated insurance agents. marVeting and other expenses of the insurance system. To 
win support from tnaurers, Tobias approved amendments which eliminated the "pa; 
at the pump" part of the plan — the core of his proposal — leaving only a typical nc 
fault" law, which insurers had always sou^t fi*om the Legislature. This rapid capit- 
ulation waa the first indication that Tobias's professed interest in consumers was 
vulnerable to political expediency.^ Tobias's "no fault" proposal was nevertheless ite- 
Geated in a subsequent committee hearing. He then proposed a similar initiative for 



of the current "realignmeiit < 

it has published the work af u 

tion to Murray, the Institute has been a principle patron of civil ri|^ta eriUc DInetfa lySouia 

(Illiberal Education) and tort reform guru, Peter Huber (Liability: Tne Legal Revolution and At 

ConaequerKti). 

^'Rethinking Contingenev Fees," 11994, Horowitz, O'Connell, Brinkman) whtdi acta toiiti the 
piDposat upon which the AlUence attomevB fees initiative ii modeled, Buggeste that tiniitatiooi 
- -■ ■■ ■" ■' plaintiffB »■ . -i „ 



Times, February 11, 1994, p. Al. 

*A copy of the donor list is attached in the Appendix. 

'Attached in Appendix. 

" Lest there be any doubt about the interests of corporations in fiinding the Manhattan Insti- 
tute's agenda, the fundraising loUcitation spedfjes precisely the pay-off: "^e feel that any fUnd* 
made available to the judidal Studies Froeram will yield ■ tremendous return at this point— 

rhapa the hi^iest 'return on investment available in the philanthropic field today.' wiUiam 
Haininett. I^vsident of Manhattan Institute, Corporate Solicitation Letter accompaDyinE 'Ju- 
dicial Studies Program Mission Statement and Overview," New York, N.Y., November. 1993 

^Andrew Tobias, 'Auto Insurance Alertr January, 1993. Tobias wide^ advertised that the 
booklet's proceeds were to go to a consumer group, whose leader. Bob Hunter, subsequently an- 
nounced Hii opposition to nop. 200. 
^Michael Horowiti, 'Let Drivers Tailor Auto Insurance," New York Times, Msrdi 21, 1993, 



s: "We backed this model [the pay al the pump leMlation) when it was introduced 

But it ran into heavy special interest opposition. Rather than courageously takintf 

e wrong-headed. Mr. Tobias has chosen to join one of several profit-stake interests ii 



n Callfomis. But it 



'X 



! industry. That industry unsurprisingly tends to favor high premiums and 
■■ Bob Fellmeth, Children's Advocacy Institute, Letter to Editor, University 
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With the universal eollapse acrosB the nation of no fault, the insurance industiy 
and ite allies, O'Connell, Horowitz and Tobias, were prepared to go to greatto' 
lengths to resuscitate no fault, suggestinK even more cumbersome and complex al- 
t«mativeB."> The "pure" no fault proposal in which the right to sue was eliminated 
completely, alone with pain and suffering, would have been unthinkable by 
O'ConnJelTs standards when be first proposed no fault. It was the antitheais of the 
humane program of "socialized auto insurance" originally articulated. But pure no 
foult became acceptable when it grew clear that traditional no fault was an experi- 
ment that would soon be rel^ated to the dust bins of history as state after state 
repealed their no fault laws (as noted above, since 1979, five states have repealed 
their no fault laws, and no state has adopted a no fault system since 1976). The 
Insure rs-O'Connell-HorowitZ'Tobias plan was at the core of Prop, 200. 

Their proposal focused not on unlimited benefits but, in the aflennath of Califor- 
nia ProiK>sition 103, on lower premiums. Their no-fiault plan promised the insurance 
induati? could "save" consumers more than $30 billion nationally by "replat^ing] 
third par^ with 'first piu^ insurance," and letting consumers "opt out of. , . pain- 
and-siulenng" compensation.'* This was the genesis of Proposition 200 and H.K. 
2021, which eliminate pain and suffering compensation and which the Proposition 
200 proponents trumpeted across California aa a conaumeriat idea of their own mak- 
ing—Tobias's pay-at-the pump without the pump.'^ 

Sponsorship is a critical issue when it comes to insurance and civil justice mat- 
ters, SB insurance companies and other corporate proponents have long recognized. 
Indeed, the establishment of the Manhattan Institute and similar enterprises re- 
flects an effort to cloak self-interested proposals in a non-partisan, non-profit and 
academic di^uise. 

To give the California effort a veneer of legitimacy and independence from the in- 
surance industry, Tobias and his colleaeues recruited Silicon Valley executives, en- 
trepreneurs and high-tech corporations by offerinR to place on the ballot two addi- 
tional propositions of particular interest to them; Proposition 201, which would have 
required swindled investors to ooat a bond paying for swindlers' legal expenses be- 
fbre recovering their losses; and Proposition 202, which would have cut the fees of 
consumer's contingency fee attorneys (but not, of course, those of corporate defense 
attomeya). The strata^ was to use the massive financial resources of these business 
proups to obviate the need to rely on insurance industry money, which would have 
instantly condonned the measure to defeat by California voters. (Campaign disdo- 
Bure reports revealed that many of the m^or donors who ultimately gave a total 
of tl9 million to the Alliance to Revitalize Califomia campaign had engaged in al- 
legedlv illegal conduct in the past, for which Propositions 20X and 202 would buy 
them legal immunity). Conversely, Proposition 200, promising lower premiums, was 
designed to be the "populist" measure, a Trojan horse which would overshadow, and 
thus grease vot«r approval of, the other two tort "reform" propositions. 

AaUroturf cotimimer advocatea. Business support alone was insufficient to con- 
vince voters that the three initiatives were pro-consumer. This Michael Horowitz 
recognized in his 1993 New York Times op-ed when he wrote of an "exdt- 
ins. .. possibility of a broad alliance between market-oriented and consumer groups." 

Thus, a second tactic was to portray the three propositions as "pro-consumer" by 
portraying tiieir sponsors as consumer advocates.'^ This was accomplished by hiriiw 
consultanta, fiind-raisers and other campaign operatives who once worked with 
"^oter Revolt," the omnization established to sponsor Proposition 103.'* In a con- 
fidential November 15, 1996 campaign memo, the Chairman of Proposition 200's 
campaign noted the need for legitimacy in the eyes of the public: "When voters p«r~ 
ceive the battle to be between insurance companies on the one hand and a coaUtion 



io"Na-FBiilfi O'Connell Keeps Trying Offers A VHriBtion On Choice Pkn," ^^^ ...o^^.»,^ 
Report. Risk Communications, Laguna, Niguel Califomia, March 13, 1996. Also Peter PaEieU, 
"Continnncy Feet in Iiyuiy Cases Under Attack by Legal Sehglais," Nrui York Times, February 
11, 1994, p. Al. 

■■Michael HorDwiti, "Let Drivers Tailor Auto Insurance," New York Times, March 21, 1993. 

"While helping to nind Proposition 200, Tobias worked hand in hand with the nation t larg- 
est insurer, State Farm, to pass a nearly identical pure no fault proposal in Hawaii, where b«- 

' red motorists pay the highest premiums in tfie nation under ite current no fault system. 

ikiled 1995 legislative campaign by State Farm for a '^ure" no fault bi ' 



leaffuered 
tntheiail 



tern, Tobias teamed with the company in a full page June 1995 advertisement in the Honolulu 

" " — paidforby SUte Farm, in favor ofthe purr --'—" '---'-•'— ■''■' " ' *• 

-_. Lppendix) Tobias also reluctantly admitted _ ._. 

radio show host that State Farm's public relations agency had . 



Advertiser, paid for by State Farm, in favor of the pure no fault lepalation. (Advertisement At- 



n award he had o 
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of conBiuner groups and lawyem on the other, they an overwhelming inclined to 
aide with the law;erB . . . However when consumerB are added to both sides of the 
equation the lawyers realize no benefit... This obeervatlon underscores the critical 
importance of Voter Revolt being put forward as an equal partner in the fi^t fcr 
~o fault." (Memo Attached.) 



Once the state's toughest critic of insurance companies and big business, 
"Voter Revolt" name was put at the forefroat of efforts for pure no-uiult l^iala 
The "^oter Revolt" name has also been invoked in Congress on behalf of puj 



fault legislation. Teatifving before the House Subcommittee on Courts and Intellec- 
tual Property of the House Judidan' Committee on February 10, 1996, Michael 
Horowitz invoked support by "Voter Revolt" for H.R. 10, claiming it was "the Nader- 

-jB/.-.^j group which aponaortd California Propositton 103 mandoHng 

\aurarux rate redudum" (his emphasis).'" 



sharp auto-mobue insurance rate reductum (his emphasis).*" 
Campaign disclosure reports filed with the Secretary of State show how the n 

chandising of the Voter Revolt name was a fi^ud designed to fool the voters and 

enrich e number of individuals; 
While the proponents of the measures claim be acting in the name of Voter Re- 

ipaign. For 

esperson fo] 

Director" of Voter Revolt. In fact, Johnson was never paid by Voter Revolt, but rath- 
er by the Alliance to Revitalize California. Johnson, who continues to represent him- 
self as a staff person of Voter Revolt, apparently still works for Silicon Valley spon- 
sors of the baUot measures. In a recent deposition, Johnson identified himself as a 
"politiGal consultanr employed by an of&hoot of the Alliance to Revitalize Califbr- 

During 1996 and 1996_, Wlliam Zimmerman, partner in a Santa Monica-based po- 
litical consulting firm, Zimmerman and Mariunan, claimed to be Voter Revolfa "Po- 
litical Director. According to a recent depoeition in a lawsuit related to the three 
ballot measures, Zimmerman admitted that be had not been an employee of '^oto- 
Revolt" in 1996 and 1996 after all. (He described himself as "an unpaid advisor to 
the organization.'') He received $516,402.15 for public rdations and media produc- 
tion services &xnn the Alliance to Revitalize California. 

People hired to collect signatures and campaign door to door for the three propo- 
sitions identified themselves as grassroots '^ter Revolt" workers. But campaign re- 
ports show that during the election period when the Alliance spent in excess ot $19 
million on \he initiatives in the name of Voter Revolt, Voter Revolt itself had vir- 
tually no staff or resources. During the entire time period from January 1, 1996 to 
March 31, 1996, Voter Revolt reported receiving $84,683 and spending $116,747. 
From April 1 to June 30, 1996 Voter Revolt reported receiving $7,166 and spending 
$12,636, 

In fact, these "grassroots activists" were professional fund-raisers hired by "Pro- 

^ssive Campaigns" a private, for-profit organization that specializes in campaign 

signature gathering and political canvassing. Pn^freasive Campaigns received 

$6,344,496.30 in fees from the Alliance to conduct its operations in the name Ol 

Voter Revolt. The Voter Revolt name was used by Progressive Campaigns to both 

sway voters and solicit contributions from unsuspecting members of the pubUc. They 

were paid up to $1 a signature to qualify the measures for the ballot, using the 

name "Voter Revolt" However, these si^ature ^etherers were never employed by 

Voter Revolt. Progressive Campaigns paid the signature collectors as independent 

contractors. As a ^up of them later wrote in a letter to a national magazine in 

response to an article by Tobias extolling the "grassroots base" for Proposition 200: 

"We must point out that the 'consumer ^up Voter Revolf . . , is not even r^. 

It is an old name that Nader actually coined a while back which is being used 

as a front for the for-profit 'Progressive Campaigns, Inc.' We went out to the 

public as Voter Revolt, but our paychecks said Pr(^re3sive Campa^ns." 

The insurance industry funds Prop. 200 — after the election. Post-election 
disclosure reports confirm what many suspected would occur: insurance companies 
stepped in after the election to make substantial contributions to the Alliance, which 



"Nader subsequently wrote Representative Carloe Moorhead, Chairman of the Committee, 
commenting, "Voter Revolt baa been Uken aver by tumtoatg who now provide their servicea fbr 
anti-eoniumer initiativea. They are NOT affiliated with me or any of our organizatiDQi.* 

" During the campaign, Johnaon frequently described himself as a "former Nader Raider,' in- 
aieting that he had worlied for Nader in Waahington DC. That, too, was a diatortioo st best 
Recorda fi-om Nader's ofRce — Tlie Center for the Study of Responsive Law — ihow that Johnson 
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was heavily in debt aft«r the campaign was over. Many of th« state's largeat insur- 
ance companies made over $700,000 in donations to the Alliance by way of Tax- 
payers Against Frivolous Lawsuits, a separate campaign committee established by 

rs and other business organizations to fi^t yet another round of ballot meas- 

n the November, 1996 ballot. 

Insurance Cofnpany Donations to "Taxpayers Against Frivolous Lawsuits" 
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And finally, campaign reports filed in January of 1997 reveal that Voter Revolt 
itself later received fiinds from the insurance industry through the same conduit. 
TexpajerB Against Frivolous Lawsuits paid Voter Revolt $205,345. 

This audacious effort to establish graBsroots legitimacy— sometimes referred to as 
an "AatroturT strategy— failed. Proposition 200 was met with unanimous and stroDj; 
opposition by consumer groups. More than 75 pubUc interest groups opposed the ini- 
tiative, along with the powerfiil Consumer Attorneys of California, and no citizen 
group supported it. Even some-time supporters of traditional no faidt weighed in to 
oppose the draconian abolition of pain and suffering compensation for even the most 
seriously injured accident victims (which is identical to H.R. 2021). Robert Hunter, 
a nadonally-reco^zed consumer advocate on insurance matters and former Texas 
Insurance Commissioner, opposed Proposition 200. Hunter stated," Proposition 200, 
with its puny benefits and total aboUtion of legal rights, would harm California con- 
sumers seriously. Proposition 200 is bad no-fault that strips away important rights 
to motorists and passengers." 

In California, a vigilant press helped expose the deception. The San Francisco Bay 
Guardian, for instance, editorializea, "Proposition 200, 201 and 202 would eliminate 
consumer protections in a wide range of areas. Every legitimate consumer group in 
the state is opposing them. How did Voter Revolt get so badly co-opted? Why is the 
oivanization that was once the insurance industry's worse nightmare turn into its 
wildest electoral dream? . . . It's annoying that Voter Revolt has been compromised; 
it would be tragic if the industi; scam really worked." 

On March 26, 1996, the California voters issued a stinging rebuke of no-fault for 
the second time in eight years. A conservative Califomians electorate defeated a bal- 
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lot meaaure to establish a pure no-fault auto-insurance by nearijr a 2 to 1 morgm: 
No 66%. Yes 35%." 

Appendix B— The RAND Heport 

' The Oalifomia4>a8ed RAND Corporation has issued a series of widely distributwi 
reports on no fault auto insurance. Preaa releases accompanying the reports invaii- 
ably suggest Hist no &ult proposals, including those similar to K.R. 2021, would 
drunabcally lower insurance "eosts" in many states. 

The RANI) reports have been widely touted by no fault supporters to bolster thdr 
argnmBnt that no fault will dramatically lower premiums. However; the BtUcUes Uti- 
lized hi^y questionable and sometimes severely flawed assumptions; the resulting 
coneluHiona are inaccurate and often misrepresented.' Moreover, the "savings' de- 
ecribed by RAND are in the form of lower costs to insurers, not lower premiums 
fbr policyholders— a point omitted 6ota the publicity genovted by RAND and the 
insurance industiy. 

Data uid HeUiodolcMy. In undertakmg their 1991 analysis. RAND'S reaesrch- 
ers had two serious protdMns: First, RAND had no access to independent data. All 
of its data was ^)tained from insurance industry sources. The integri^ and credibfl- 
.ily of the data are questionable. Second, tiie-data obtained— directly from the insur- 
Ktoe Industiy— was inc^^«te. RAND was fbrced to raoka numerous assumptions 
and extrapolations, some m which are erroneous or uimistified. 

Faul^ data and questionable methodology render Uie lUND report's conclusioaa 
suspect. Here are the chief defects in the reports protocols: 

' Data Source. RAND used insurance industry data for its study. This data was 
not verified either b^ RAND or by an independent regulatory body such as the Na- 
tional Assodation ot'lnsurance Conunissioners. 

Use of Induatry "Cloaed-CHdm" Data. RAND based much of its report on ex- 
trapolations from an insurance induatiy trade group's own study of daims doaed iy 
thlrfy-four insurance companies over a two week period in 196'i; Insurance industiy 
azperta themselves warn against using closed claim studies to estimate insurance 
coats because smaller daims are overrrapresented^nd larger, more expensive claims 
-are under-repreaented in>Buch studies, especially during periods when the average 
aiieof a claim is growing. This is a partrciJarly serious defect in the SAND report, 
since no fault's benefit system increases the amount paid out -for higher claims. 
Since RAND's data already inflates the proportion of small daims, the net result 
is nugor under-estjmates of no fault's likely cost 

Moreover, the industry data contains estimates of medical and other bills irtiich 
ma^ be submitted by the claimant ia.the future. These estimates, however, are made 
■ by insurance adjusUra, nol Ae t^man^. Insurers have a variety .of -financial and 
tax incentives to inflate sut^ estimates wholly apart from attempting to influence 
the outcome of a study. Thus, the data is inherently unreliable and depends oa esti- 
mates by individuals who may have htUe knowledge of or expertise in guessing 
what a particular policyhdder may daim in the future. 

Use of luduat^ "Consumer Panel" aurvej;. Since the closed-daim- database 
did not include data on people who Sled no claims, RAND used ittdustry polling 
data fit>m households where a person was injured but did not file a daim. But the 
industrv itself has noted that such datamay not be demographically representative 
or reUaoIe.^ 

Use of "Special Tabulations^ Hade t^ the Industry for RAND. The Insur- 
ance Services Office, an industry assodation that disseminates pricing and other 



"The mostly cMiiwrvsljTe Republi 
to the propoialB rejected the other m 
of 3 to 2: NO 60% Yes 41%. Prop. 2( 



i^The mostly conMrvstJTe Republican elect«rst« that iponson had counted on to be receptive 

..1. 1 ;„..j .i^g ujjjjj. mjggiires as well. Prop. 201 was defeated by nearly a margin 

i. Prop. 202 kwt nannwly: No 51% Yes 49%. News articles and cam- 
ittached in the amiendiz. 

. . , ^ sr eO%ofthe RAND ImtituM for. CinlJustice'a 

funding is deriTed fnan the insurance industry. In additian. the iniurance induslr)' ia heavily 
reprewntcd on the ICJ Board of Overseere: board members include representabveB Irom State 
Farm (two), Kemper, Aetna, GEICO, Travelers, Allstate, SAFECO, USAA, CN*, the Alliance of 
American Insurers (two), John Hancock, and the Property-Caiualty Inniranee Onindl. Of the 
nnmeroua law (inns and associations represented on the board, only one is identified ai a plain- 
tiff law firm. Industry spcingarship raises concerns that may explain RAND's choice of m*eaen- 
tation of the data to suggest that no fault will lower insurance rates or otherwise benefit con- 
sumers. Insurer funding may also explain why RAND has never studied the need for iniurance 
rate regulation^ the discrimiiiBtoiy redlining and territorial rating practices of insurers, the 
waste and inefficiency in the industry, the compensation of its executives, the need for private 
suits to force insurers to settle claims and the investment practices of the industry. 

'See Attomry Involuement in Auto Injury Claims, Alf-InduBlry Research Advisoiy Coundt 
(AIRAC), December, 1088, p. 3e. 
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data to most iiuuTers pursuant to the industry's federal antitrust exemption, pro- 
vided RAND with a special ccmtputer run. The reliability of this data is unknown. 

Extrapolation of Conaumer Behavior. RAND saaumed that in any ^ven state, 
people's behavior will remain the same regardless of whether the system ia changed 
to no fault. This is untrue; the availability of first party payments may encourage 
il^ured people to file claims who do not presently do so — perhaps fi^m fear of insur- 
ance rate increases. Moreover, the fact that thresholds of all kinds ^radueliy fail to 
limit litigation suggests that behavior within no fault systems itself changes over 
time. 

Indeed, referring to the amendment of no fault in Massachusetts in 1986, en in- 
dustry expert noted that the "actual addition costs [of] raising the PIP limit were 
rou^y double what the commiasioner asaumed . . . What law makers failed to fore- 
see were the behavioral changea of participants in the aystem which the auto reform 
predpitatad.''^ 

The RAND materials do not appear to acknowledge even the basic realty that 
under no fault, more claimants are paid — the motorist who caused the accident, in 
addition to the innocent motorist. 

Another erroneous assumption with pot«ntiaUy great significance is that no fiault 
does not reduce the accident deterrent effect of the tort aystem. There ia literature 
indicating it does, though RAND dismisses it summarily,* 

By under-estimating the impact of hif^er first party benefits upon claims behav- 
ior, the RAND report under-estimated the cost of no fault, 

SavliigB. RAND's reports are widely quoted for the proposition that policyholders 
would reap large savings on their auto insurance premiums under no fault plan. 
However, the details of uie report provide a different picture: 

Early RAND reports referred to savings in "total it^ury coverage costs," These are 
costs incurred by inaurance companiea. For example, RAND's definition of "total ir 



jury coverage costs" included tne insurers' own legal fees and claim processiiu 
costs," The savings" reported by RAND would go to insurance companies, not pol- 



icyholders. 

The RAND report did not include property damage costs in its study. Property 
damage twsts constitute about half of the typical auto insurance premium, as the 
RAND study acknowledged.* Therefore, the "savings" for insurers suggested by the 
news reports are, at the least, inflated by 60%, 

Compensation. The RAND roports rely on historical data, as oppoaed to projec- 
tions, in reviewing compensation under no fault. The reports confirm that vicUms 
receive less compensation under do fault: 

According to u\e 1991 RAND report, on the average victims receive more net com- 
pensation (compensation left after lec^ fees and related expenses) under the tort 
^stem ($3,645) than under no fault 1^3,182).'' Under traditional tort systems, 62% 
of victims receive additional compensation above their medical bills and partial 
wage loss; under no fiiult, only 26% receive the additional compensation.* 

Most of^the "savings" projected by RAND come from simply reatricting the amount 
of compensation paid to victims. Referring to so-called low-coverage, no frills" no 
fault plans proposed by the insurance industry in several states, RAND's authors 
admitted: 

"No fault plans that slash coats tend to reduce the compensation less aeriously 
ii\jured people receive for non economic loss, such as pain and suffering. And 
they don't substantially improve the traditional system s troatment of the more 
seriously iiijured, who rarelv recover even their economic losses in wages, medi- 
cal payments and out-of-pocket expenses."^ 

"All no fault plans reduce transaction costs. However, with the exception of 
plans that ban claims for non economic loss, the net reduction in total costs pro- 
vided by reduced transaction costs is only about 10 percent; the rest of the aav- 
iiigs must come from reduced compenaation," "> [Emphasia supplied] 
Benellte for bad drivers. The RAND study also illustrates how wrongdoers ben- 
efit compared to victims in the majority of accident cases: 

Referring to drivers involved in accidents who are "...at fault or if the other driv- 
er was at tsult but uninsured," the study aaya: "they will tend to benefit from no 



■National Underwrite December 23, 1991. li-4. 

*Carroll, et. al., "No Fault Approaehei to Compensating People Injured in Autcmobile Acd- 
denta," RAND Institute for Civil juKice, R-4019/ICj, December 1991. p.lG, 
■RANDReport, p. 9. 
"Id., p.2. 
'Id,, p. 10. 
"Id., p. 1 

"hand: 
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fault because tbev can expect to collect a larger fraction af their 
phasis supplied].'' 

But "if the other driver was both insured and at fault, the claimanf B compensa- 
tion will be lower under no fault tfaan under the traditional ayatem, because no fault 
limits compensation to economic losa." [Emphasis supplied].'' 

In Bununary, the initial RAND rmtoil confirmed mat "injured people with more 
modest economic losBes — who .constitute the vast majority of those ii^'ured in auto 
accidents— lose because they receive no compensation for non-economic losa.''^ 

Waste and d«lay In paymenta. The RAND study suggests that no fault will 
speed payment of claims w an average of two months." But the RAND data shows 
that insurers still force daimants to wait inordinately long periods of time to be 

EBtd, and that there is no difference between no fault and tort systems in the num- 
er of daimantapaid immedtately after the accident: 

■ Roughly the same percentage of people (4G%) are paid within three months of the 

claim under either the tort or no fault Byatems.'^ 
• Under no &ult, about 20% of claimants still wait an average of three to six 
months; under tort, about 40% wait three to six months. '" 

■ The average claimant under no fault will still have to wait more than three 

months (116 days) to receive less compensation; under the tort system claim- 
ants wait twice as long (161 days) on the average, but receive more funds. '° 

■ The insurers' transaction costs are about the same percentage of the total "injury 

coverage costs" under either system— 12% for no fault vs. 14% for tort ey^ 
terns." No fault wilt do nothing to reduce the bloated nature of insurance indus- 
try overhead and bureaucracy. 
The flaws in the RAND reports raise several important [Mrinta about the typical 
debate around no faults impact on premiums. Insurers inevitably attempt to domi- 
nate the debate by employing actuaries to "scientifically" estimate premiums undw 
proposed no fault laws. However, experience in state after state proves that there 
Is little science to such -eSbrts and even less reason to rely on the results. 

First, IJiere is very little accurate data upon which to draw meaningful compari- 
sons between states; the RAND studies dNnonstrate tills, since RAND was forced 
to construct an eiabmate computer simulation and -make numerous assumptionB 
■ about human behavior in order to conduct its investigation. Second, that data whidi 
is available comes entirely from the insurance industry and cannot be verified; it 
is subject to both manipulation and error. Third, insurer actuaries simply extrapo- 
late existing data or, too often, hypothesize outcomes. Not surprising^, actuarial 
analyses of various no fault proposals tend to support the insurers daims even after 
significant defects in their methodology are pointed out. 

While it is dear that no fault in practice leads to-premium increases rather than 
decreases, this la not to aay that a no fault law coiud not be jlrofted which would 
towra' premiums. Manifestly, severe limits on claims and compensation would so re- 
'duoe payouts that insurers could reduce rates and still maintain their present level 
of profits. But this Tsises the related question, considered below, of whether such 
a poli^ would be of value either to the policjrholder or to society. Again, such rate 
reductions can uily be achieved through a series of massive subsidies between driv- 



INSURANCE RATE HEDUCTION AND REFORM ACT 
-Section 1. Findings and Declaration. 

The People of California find and dedare ai 
Enormous increases in the cost of insuran 
unavailable to millions of Califomiana. 

The existing laws inadetjuately protect consumers and allow insurance companies 
to charge excessive, uinustified and arbitrary rates. 

Therefore, the People of California declare that insurance reform ia necessary. 
First, property-casualty insurance rates shall be immediately rolled back to what 

>Md. 
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1h^ were on November 8, 1987, and reduced no lesa than an additional 20%. Sec- 
ond, automobile insurance ratee shall be determined primarily bjr a driver's safety 
record and mileage driven. Third, inmu-anee rates shaD be maintained at fair levels 

a requiring insurers to justify all future increases. Finally, the state Insurance 
mmiaeioner shall be elected. Insurance companies staall pay a fee to cover the 
coeta of administering these new laws so that this reform will cost taxpayers noth- 
ing. 
Section 2: Purpose. 

The purpose of this chapter is to protect consumers from arbitrary insurance ratee 
end practices, to encourage a competitive insurance marketplace, to provide for a 



accountable Insurance Commissioner, and to ensure that insurance is fair, avail- 
able, and affordable for all Califomiana. 
Section 3: Redaction and Control oflnauramx Rates. 

Article 10, commencing with Section 1661.01 is added to Chapter 9 of Part 2 of 
Division I of the Insurance Code to read: 
Insurance Rate Rollback 

1861.01(a) For any coverage for a policy for automobile and any other form of in- 
surance subject to this chapter issued or renewed on or after November 6, 1988, 
evei7 insurer ^all reduce its charges to levels which are at least 20% leas than the 
charges for the same coverage which were in effect on November 8, 1987, 

(b) Between November 8, 1988, and November 8, 1989, rates and premiums re- 
duced pursuant to subdivision (a) may be only increased if the commissioner finde, 
after a hearing, that an insurer is substantially threatened with insolvency, 

(c) Commencing November 6, 1989, insurance rates subject to this chapter must 
be approved by the commissioner prior to their use. 

(d) For those who apply for an automobile insurance policy for the first time on 
or after November 8, 1988, the rate shall be 20% less than the rate which was in 
effect on November 81 1987, for similarly situated risks, 

(e) Any separate affiliate of an insurer, established on or aftnr November 8, 1987, 
shall be subject to the provisions of this section and shall reduce its charges to lev- 
els which are at least 20% leaa than the insurer's charges in effect on that date. 
Automobile Rates & Good Driver Discount Plan 

1^61,02. (a) Rates and premiums for an automobile insurance policy, as described 
in subdivision (a) of Section 660. shall be determined by application of the following 
&cton in decreasing order of importance; (1) The insured's driving safety record. (2) 
The number of miles he or she drives annually, (3) The number of years of driving 
experience the insured has had, <4) Such other factors as the commissioner may 
adopt by regulation that have a substantial relationBhip to the risk of loss, lie reg- 
ulations shall set forth the respective weight to be given each factor in determining 
automobUe rates and premiums. Notwithstanding any other provision of law, the 
use of any criterion without such approval shall constitute unfair discrimination. 

(bKl) Evety person who (A) has been licensed to drive a motor vehicle for the pre- 
vious Uiree years and (B) has had, during that period, not more than one conviction 
for a moving violation which has not eventually been dismissed shall be qualified 
to purchase a Good Driver Discount policy from the insurer of his or her choice. An 
insurer shall not refuse to offer and sell a Good Driver Discount policy to any person 
who meets the standards of this subdivision. (2) The rate charged for a Good Driver 
Discount polity shall comply with subdivision (a) and shall Iw at least 20% below 
the rate the insured would otherwise have been charged for the same covers^. 
Rates for Good Driver Discount policies shall be approved pursuant to this artide. 

(c) The absence of prior automobile insurance coverage, in and of itself, shall not 
be a criterion for determining ehgibility for a Good Driver Discount policy, or gen- 
erally for automobile rates, premiums, or insurability, 

(d) This section shall become operative on November 8, 1989, The commissioner 
shall adopt regulations implementing this section and insurers may submit applica- 
tions pursuant to this article which comply with such regulations prior to that date, 
provided that no such appUcation shall be approved prior to that date. 
Prohibition on Unfair Insurance Practices 

1861,03 (a) The business of insurance shall be subject to the laws of California 
applicable to any other business, including, but not limited to, the Unruh Civil 
lUghts Act (Civil Code Sections 51 through 53), and the antitrust and unfair busi- 
nesB practices laws (Parts 2 end 3, commencing with section 16600 of Division 7, 
of the Business and Professions Code). 
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(b) Nothing in this section shall be construed to prohibit (1) any aereement to col- 
lect, compile tmd disseminate historical data on paid claims or reserves for reported 
claims, provided such data is contemporaneously trsnsmitted to the conunissioner, 
or <2) p^Hcipation in an^ joint arrangement established by statute or the commis- 
sioner to assure flvBilability of insurance. 

(c) Notwithstanding any other provision of law, a notice of cancellation or non- 
renewal of a policy for automobile insurance shall be elective only if it is based on 
one or more of the following reasons: (1) non-payment of premium; (2) finud or ma- 
terial misrepresentation a^cting the policy or insured; (3) a Bubstantial increase in 
the hazard insured against. 

Full Disdasure oflnaurance In/bnnation 

1861.04. (a) Upon request, end for s reasonable fee to cover costs, the commis- 
sioner shall provide consumers with a comparison of the rate in effect for each per- 
sonal line of insurance for every insurer. 
Approved of Insurance Rates 

1861,06. (a) No rate shall be approved or remain in effect which is excessive, inad- 
equate, unfairly discriminatory or otherwise in violation of this chapter. In consider- 
ing whether a rate is excessive, inadequate or unfijiirly discriminatOTy, no consider- 
ation ahaH be given to the degree of competition and the commissioner shall con- 
sider whether the rate mathematically reflects the insurance company's investment 

(b) Eveiv insurer which desires to change any rate shall file a complete rate appli- 
cation witn the commissioner. A complete rate application shall tndtide all data m- 
feired to in Sections 1857.7, 1857.9 1857.15, and 1864 and such other information 
as the commissioner may require. The applicant shall have the burden of {trovinp 
that the requested rate change is justified and meets the requirements of this arti- 
cle. 

(c) The commissioner shall notify the public of any application by an insurer for 
a rate change. The application shall be deemed approved sixty days after public no- 
tice unless Tl) a consumer or his or her representative requests a bearing within 
forty-five days of public notice and the commissioner grants the bearing, or deter- 
mines not to grant the hearing and issues written finmngs in support of that deci- 
sion, or (2) the commissioner on his or her own motion determines to hold a hearing, 
or (3) the proposed rate at^ustment exceeds 7% of the then applicable rate for per- 
Mnal lines or 15% for commercial lines, in which case the commissioner must hold 
a hearing upon a timely request. 

1861.06. Public notice required by this article shall be made through distribution 
to the news media and to any member of the pubUc who requests plftcement on a 
mailing list for that purpose. 

186ir07. All informstion provided to the commissioner pursuant to this article 
shall be available tor public inroection, and the provisions of Sectim 6354(d) of the 
Government Code and Section 1857.9 of the Insurance Code shall not apply thereto. 

1861.08. Hearings shall be conducted pursuant to Sections 11600 throu^ 11526 
of the Government Code, except that: (a) neaiines shall be conducted by administra- 
tive law judges for purposeB of Sections 11512 and 11517, diosen under Section 
11502 or appointed by the commissioner; (b) hearings are commenced by a filing of 
a Notice in lieu of Sections 11503 and 11504; (c) the commissioner shall adopt, 
amend or reject a decision only under Section 11517 (c) and (e) and solely on ue 
basis of the record; {d) Section 11613.6 shall apply to the commissioner; (e) discovery 
shall be liberally construed and disputes determined by the administrative law 
judge. 

1861.09. judicial review shall be in accordance with Section 1858.6. For jnupoees 
of judicial review, a decision to hold a hearing is not a final order or decision; now- 
ever, s decision not to hold a hearing is find. 

Co/is urTier Participation 

1861.10. (a) Any person may initiate or intervene in any proceeding permitted or 
estabhshed pursuant to this chapter, challenge any action of the commissioner 
under this article, and enforce any provision of diis article. 

(b) The commissioner or a court snail award reasonable advocacy and witness fees 
and expenses to any person who demonstrates that (1) the person represents the 
interests of consumers, and, (2) that he or she has made a substantial contribution 
to the adoption of any order, regulation or decision by the commissioner or a court. 
Where sucn advocacy occurs in response to a rate application, the award shall be 
paid by the applicant. 

(cXl) The commissioner shall require eveiy insurer to enclose notices in every pd- 
icy or renewal premium bill informing poHcybolders of the opportuni^ to jom an 
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independent, non-profit c(»poration which shall advocate the interests of insurance 
consumers in any foniin. This organiiation shall be established bv an interim board 
of public memb^ designated by the commiBsioner and operated by individuals who 
are democratically alerted fivm its membership. The corporation shall proportion- 
ately reimburse insurers for any additional costs incurred by insertion oi the enclo- 
sure, except no postage shall M chareed for any enclosure weighing less than Vs 
of an ounce. (2) The commisaioner shall by relation determine the content of the 
encloeures and other procedures necessaiy for implementation of this provision. The 
le^^ture shall make no appropriation for this subdivision. 
Bmergeruy Authority 

1861.11. In the event that the commissioner finds that (a) insurers have aubstan- 
tially withdrawn from any insurance market covered by this article, including insur- 
ance described by Section 660, and <b} a market assistance plan would not be sufB- 
dent to make insurance available, the conuniaaioner AaU establiah a joint under- 
writing autfaori^ in the manner set forth by Section 11891, without the prior cre- 
ation of a market a ' ' 



Grtfup Insurarux Plaris 

1661.12. Any insurer may issue any insurance coverage on a group plan, without 
restriction as to the purpose of the group, occupation or type of group. Group insur- 
ance rates shall not be considered to be unfairly discriminatory, if they are averaged 
broadly among persons insured under the group plan. 

Application 

1661.13. This article shall apply to all Insurance on risks or on operations in this 
state, except those listed in Section 1861. 

Enforcement •& Penalties 

1861.14. Violations of this article shall be subject to the penalties set forth in Sec- 
tion 1869.1. In addition to the other penalties provided in this chapter, the commis- 
sioDer may suspend or revoke, in whole or in part, the certificate of authority of any 
insurer which mils to comply with the provisions of this artide. 

Section 4. Elected Commissioner 

Section 12900 is added to the Insurance Code to read: 

(a) The commissioner shall be elected by the People in the same time, place and 
manner and for the same term as the Governor. 
Section S. Insurance Company Filing Fees 

Section 12979 is added to the Insurance Code to read; 

Notwithstanding the provisions of Section 12978, the commissioner shall establish 
a schedule ot Sling ftea to be paid by insurers to cover any administrative or oper- 
ational ceata arising from the provisions of Artide 10 (commendng with Section 
1861.01) of Chapter 9 of Part 2 of Division 1. 
Section 6. Transitional Aiijiistment of Gross Premiums Tax 

Section 12202.1 is added to the Bevenue & Taxation Code to read: 

Notwithstanding the rate specified by Section 12202, the gross premiums tax rate 
paid by insurers lor ai^ premiums collected between November 6, 1988 and Janu- 
ary 1, 1991 shall be actuated by the Board of Eoualiiation in January of each year 
80 that the gross premium tax revenues coUectea for each prior calendar year shall 
be ai^dent to compensate for changes in such revenues, if anv, induding changes 
in antidpated revenues, arising from this act. In calculating the necessary acljust- 
ment, the Board of Equalization shall consider the growth in premiums in the most 
recent tluree year period, and the impact of general economic factors induding, but 
not limited to, the inflation and interest rates. 
Section 7. Repeal of Existing Law 

Sections 1643, 1860, 1850.1, 1860.2, 1860.3, 1862, 1863. 1863.6, 1863.7, 1867.6, 
12900, Artide 3 (commencing with Section 1854) of Chapter 9 of Part 2 of Division 
1, and Article 6 (commendng with Section 760) of Chapter 1 of Part 2 of Division 
1, ot the Insurance Code are repealed. 
Section 8. Technical Matters 

(a) This act shall be liberally construed and applied in order to fiilly promote its 
underlying purpoaes. 

(b) Ine provisions of this act shall not be amended bv the Legislature except to 
fiirther its purpoaea by a statute passed in each house oy roll call vote entered in 
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the journal, two-thirda of the memberahip eoncuning, or by b statute that becomes 
effective only when approved by the electorate. 

(c) If any provision of this act or the application thereof to any person or dr- 
cunutanceB is held invalid, that invalidity ahall not afFect other provisions or appli- 
cations of the act which can be given eSect without the invalid provitdon or appuca- 
tioD, and to this end the provisions of this act are severable. 

Mr. GiLLMOR. We will move to Mr. Gladstone. 

STATEMENT OF MICHAEL H. GLADSTONE 

Mr. Gladstone. Thank you, Mr. Chairman. My name is Michael 
Gladstone. I am an attorney with the law firm Mays & Valentine 
in Richmond, Virginia, where I practice in the areas of personal in- 
jury and product uability litigation. I am the chair of the l^slative 
committee of the Virginia Association of Defense Attorneys and a 
member of the Defense Research Institute, on whose behalf I am 
here today. DRI is a 21,000-member association of attomejrs who 
represent primarily defendants in civil lawsuits. We greatly appre- 
ciate your allowing us to appear today and address the issue of 
auto insurance costs at this hearing. 

There is no question that in many jurisdictions auto insurance 
costs are too hig;h. DRI has always taiken the position that many 
States' auto accident reparation systems can and should be re- 
formed. DRI stresses that the basic principles of the existing liabil- 
ity system, however, are sound, and that the system can be im- 
proved within the current framework without resorting to untested 
changes. 

The most ft^uently advanced reason, and we have heard about 
it today, for reforming the accident reiiaration system is the added 
cost to consumers' insurance bills attributable to fraudulent or in- 
flated claims. As lawyers whose prima^ task is to identify and de- 
fend against non-meritorious claims, DRI members are uniquely 
and, I might add, painfully sensitive to this problem. 

We have heard about the RAND Institute study that suggests 
that some 34 percent of the medical costs and injury claims are ex- 
cessive and how that is multiplied by the concept of multiple of 
damages in settlement of claims. I must tell you that from the 
standpoint of DRI, that estimato is consistent with the reaction of 
seasoned practitioners. Nobody argues the need for ac^ustments in 
reform. We submit, however, that the reform should be targeted di- 
rectly at alleviating the causes of excessive clfiims, not of prevent- 
ing the payment of appropriate, meritorious claims. 

While it is true a pure no-fault program like Auto Choice would 
create a disincentive for the type of fraudulent complaints that we 
have heard complained about today, most of the savings neverthe- 
less come from eliminating noneconomic damage claims in all 
cases, regardless whether the claims are frivolous or inflated or 
meritorious. 

DRI has a few ideas that we would like to suggest for reducing 
auto insurance costs which preserve the jury system, an important 
concept, and we stress this of fault-bfised responsibility. 

It suggests that you look at taking action that would eliminate 
the collateral source rule. This rule prevents jurors from hearing 
evidence of compensation plaintiffs receive from health insurance, 
wage continuation programs or other collateral sources. The result 
is double and sometimes multiple recoveries for many plaintiffs, 
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and double taxation for the rest of us who pay taxes to provide the 
government benefits and also pay higher premiums to fund extra 
multiple recoveries. 

You may consider encouraging no pay and no play, which is just 
a short way of saying if you don't participate in a financial respon- 
sibility scheme, then you don't get to recover noneconomic damages 
if you are injured and then attempt to sue. This has been enacted 
in California, and, according to our information and according to 
the insurance commissioner there, has reduced costs to consumers 
by about a quarter of a billion dollars. 

We would encourage you to scrutinize what can be done to adjust 
the concept of contingency fee representations. The practical limita- 
tion or removal of the Hnancial incentive to deceive and puff the 
basis for injury claims would substantially address the complaint 
repeated today that 28 cents out of every insurance premium dollar 
goes to the "trijil lawyers," close quote. 

Repeal or take action that would encoursige repesil of seat belt 
gag rules. Seat belt gag rules say that a pleiintiffs failure to comply 
with the seat belt law cannot be used against him, even if that 
nonuse increases the injuries that he is claiming damages for. This 
anomaly clearly rewards the lawbreaker and punishes the 
consumer. T^is is an excellent example of the effectiveness of the 
plaintifTs bar to relieve their clients from the normal consequences 
of behavior applicable to everyone else. 

Your ability to influence issues in these areas should not be un- 
derestimated, and we would submit that the better way to ap- 
proach the issue of high auto insurance costs is to attack directly 
the things that make it easy for those who are of a mind to deceive 
and to quit inflating claims. Thank you. 

[The prepared statement of Michael H. Gladstone follows:] 

Prepased Statement of Michael H. Gladstone, Defense Resbakch Institute 

Good Morning, Mr. Chairman. My name is Michael H. Gladstone. I am an attoi^ 
ney with Mays & Valentine in Ridunond, Virpnia, where I practice in the areas 
of personal it\jiiry and product liability litieation. I am the legislative committee 
chur of the Virginia Association of Defense Attomeya and a member of Defense Re- 
search Institute. DRI is a 21,000-member association of lawyera who represent de- 
fendants in civil lawsuits. Thank you for allowing us to address the issue of auto 
insurance costs at this hearing. 

There is no question that, in many jurisdictions, automobile insurance costs are 
too high. We have always taken the position that states' auto accident reparation 
systems can and should be reformed, but that the basic principles of the liability 
reparation system are sound and the system can be improved within its own frame- 
work, without resorting to untested changes. 

I'd like to take just a few moments to discuss why we think modi^ng traditional 
tort law is preferable to the Auto Choice proposal, and then offer some concrete sug- 
gestions as to how auto insurance costs can be reduced without radically altering 
the civil justice system. 
Adoantagea of the Traditional Tort Law System 

Ideally, reform of auto accident reparations should remain true to four principles: 
the retention of liabili^ based upon fault; preservation of the civil jury system; 
availabilitr of non-economic damages to the severely ii^ured; and state, rather than 
federal, solutions to local problems. 

LiabiUly based upon fault. Liability based upon fault means that people and cor- 
porations are held responsible for their actions. In recent years, in such areas as 
welCare reform, criminal justice, education, and athletics, members of Congress have 
called for more assumption of personal responsibility. We believe that personal re- 
sponsibility must also be the hallmark of dvil liability reform. 
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"Tlo-fault" systems of liability, are, by definition, a derogatioa from the minc^le 



Preservation of^ the avUmry trioL Defense lawyers believe in retaining tlie dvil 
juiy system. While there have been cases in which juries are reckless and out of 
contnl in awarding damages, our membera have found that moat jurors are respon- 
sible, apidy common sense, and weed out non-meritorious claims. Juiy awards con 
be excessive when jurcws are not given sufficient l^al guidance. It is the role of 
Judges and legislatures to make good substantive law for jurors to apply. There is 
no inherent flaw in the institution of liie jury. 

Indeed, juries have a value to otir sooety that goes b«m)nd their actual role in 
Eact-finding. In an age when many Americans can't be bothered to vote or be active 
in civic anairs, the jury system soil requires us to make a contribution to our com- 
munity. It may be an inconvenience to be called for jury duty, but it's also an oppor- 
tuni^ to BBsemble with fellow citizens fr<om different walks of life and settle dis- 
putes In a centuries-old tradition. The dvil jury is part of our dvil sode^. 

M)n-eoonomic damages. We bdieve thaOn all but the least serious caseSj non- 
economic damages should be recoverable. The "^tre no-&uIt" scheme embodied in 
the fbderal "Auto Choice" l^islatlon would pre-«n^ the recovery of general dam- 
agea even in cases involving catastrophic injury. It is a huge leap from *li»ninaMng 
non-economic damages for whiplash or soft-tissue injuries, as several states have 
done, to eliminating them for spinal and head injury cases. 

We are concerned that Auto Choice would treat quadripl^ia much the same way 
as a routine whiplash iqjuiy. Our members frequently ta£s the position in court 
that damages in small auto cases have been exaggerated, but we can't deny that 
an individual who has been permanently paralyzed cm- diafiguied deserves some 
compensation for pain and suffering. Savings finmi auto aeddent liability reform 
should come from reducing payments in nuisance cases, not in serious cases. 

Federal iw. state legisMu)n. We advocate the use OC state eroenmenta in alter- 
native auto aeddent reparation systems, rather than fedm^ l^ciuation. Each state's 
needs are difEerent, and state l^islaturea are well-equipped to evaluate local prob- 
lems. We support (ed«-al l^iislaaon in the area of produd liabili^. But auto liabil- 
ity is not quite analogous to product liability, where products in a nationwide 
stream of commerce are sutgect to a patchwork of laws. Most driving is done inbra- 
state, most accidents involve residente of the same state, and insurance has always 
been regulated on the state level. 

A clear view of how well public polides woric is obscured when the law in every 
state is uniform. It was by studying the effects of different state laws that research- 
ers discovered the flaws in "dollar threshold" no-fault plans, which led to the dewd- 
opment of the "Auto Choice" proposal. In that study, researchers found that "Sreriial 
threshold" no-fault could also save money.' Adoption of the untested "Auto Gh^ce' 
on the federal level would likely predude further experimentation with other alter- 
natlvee in our state "laboratories of democracy." Instead, you could do as Yale Law 
Professor Peter Schuck suggests, and let your counterparta in one of America's state 
capitals volunteer their state as a guinea pig before taking federal action.^ 
Reforms to the System 

The most frequently advanced reason for reforming the auto aeddent reparations 
system is the added cost to consumers' insurance biUs attributable to fraudulent or 
inflated daims. As lawyers whose primary task is to identify and defbnd against 
Don-meritorious daims, DRI members are uniquelj^ sensitive to this problem. Ste- 
phen Carroll of the RANB Institute for Civil Justiee has estimated that aome 34 
percent of the medical coats in ii»ury daims are excessive, wasting some (4 billion 
per year in medical resources ana causing about $12 billion in payments of unwar- 
ranted claims. He pinpoints aoft-tisaue injuries as the leading culprit. 

Given this situation, the need for reform ia clear. It is also dear that reforms 
must be targeted at alleviating the causes of excessive daims, not at preventing the 
payment of apprvpriate claims. A "^ure no-foult" program like Auto Choioe would 
create a disincentive for the ^pe of fraudulent dauns seen in the tort system, but 
roost of the savings it would generate in terms of daims paid would come from 
eliminating non-economic damages in all cases, r^ardless of whether the claims ore 
inflated. 

'Stephen CuToU et al, Th* Costs of Sxetu MtdUxU Claims for AuMiuibik PtrsonaX Iruuritt, 
RAND Institute for Civil Justiee (1996). 
> Peter H. Schuck, "No Fault, No Foul,' The New fUpubOe. VUy 4, 1096. 
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Here are ten better ideas for reducing auto insurance costs that preserve the jury 
system: 

1. Eliminate the coliateral soarce rule. This rule prevente jurors from hearing evi- 
dence of compensation a plaintiff receives from health insurance, wage continu- 
ation programs, or other sources. The rule developed in the common Taw during 
an era when few employers offered health insurance coverage or sick pay and be- 
fore government programs like Social Security Disability Insurance had been en- 
acted. Today, however, nearly American is eligible for such collateral source pay- 
In moat cases, health insurers will file a subrogation lien entitline them to re- 
imbursement for payments frnm the tortfeasor. But far too frequency, in routine 
auto cases, health insurers neglect to file their liens. Seldom, if^ever, does an em- 
ployer file a lien for the plaintifPs "sick days." And federal disability benefite and 
state rehabOitation ben^ts are not subject to subrogation at all. The result is 
double recoveries for many plaintifTs, and "double tazatiDn" for the rest of us, who 
pay taxes to provide government benefits while paying higher premiums to fund 

The collateral source rule thus offers a bonus to plaintiff in most cases, which 
not only pads damages in those claims but also encourages the filing of claims 
that would otherwise be too small to bother with. Because auto accident claims 
are generally settled at an amount three times the plaintiffs economic damages, 
abolishing the collateral source rule can reduce paymente in individual cases by 
B8 mudi as one third. Payments could be reduced even fiirther if jurors were in- 
formed that peisonal ii^ury damages are not taxable. 

2. 'No Pay /No Play' far auto accident plainti^: Disgualift' uninsured drivers from 
collecting non-economic damages. This elitmnates "free riders" from the tort sys- 
tem—those who sue to collect damages they incur, but don't take responsibility 
for paying damages they cause. T^iis has been enacted in California and, accord- 



ing te the Insurance Commissioner there, has reduced caste to consumers by 
quarter of a billion dollars.' 
3. Apply the "Not a Drop Rule' to auto accident plainiiffs. Laws in some states pro- 
vide that evidence of alcohol use by a party is not admissible unless it can be 
shown that the party was intoxicated. The rationale for this rule has been that 
juries would be unduly prejudiced by testimony that a driver had a drink or two 
that did not affect his abihty to drive. Generally, we'd agree with this rationale 
as it applies to the rules of evidence. But a stete could, as a matter of policy, re- 
quire Uiat recoveries Iw drinking drivers be reduced, perhsps by mandating that 



of any alcohol by plaintiffs within a short time prior to an accident would i^- 
qualify them from collecting some or all of their non-economic damages. Needless 
to say, ^lis would not only reduce insurance costs but also help deter drunk driv- 
ing. 
4. Require attorney txntingency fee disclosure. Defense lawyers must negotiate their 
fees with sophisticated customers, and our bills are subject to audite. Plaintiffs' 
attorneys, on the other hand, deal with unsophisticated consumers snd generally 
charge one third of any recovery. If you required contineency fee attorneys to dis- 
close how many hours they worked on a case and calculate an hourly breakdown 
of their fees upon settlement, consumers would no doubt demand cute in fees that 
amounted to over a few hundred dollars per hour.* I don't know whether this 
would lower auto insurance coste, but it would answer the complaint made by 
Messrs CConnell and Horowitz that plaintifib' lawyers collect too much of auto 



5, Repeal 'Seat Belt Gaf Rules.' The seat belt gag rule is an exception to the "neg- 
ligence per se' doctrme which plaintifis' bar lobbyiate have {ptten inserted m 
many steles' mandatory seat belt laws. The common law doctrine of "negheence 
per se" holds that a jury should consider a par^s violation of a stetute in deter- 
mining whether he was negUgent The seat belt gag rule says that s plaintiffs 
failure to comply with the seat belt law cannot be used sgainst him, even if that 
non-use increased the damages he suffered. This anomaly Tewards the lawbreaker 
and puniahes the consumer. 

6. Create tiedioal Injury ProfHea." A proposal endorsed by our California chapter 
and introduced in the California Senate by Senator Bill Lockyer would create 
medical injury profiles for non-serious injuries. These Adelines, formulated with 
input fi-om meaical professionals, could be introduced mto evidence by defendante 
to contest the reasonableness or necessity of medical treatment claimed by an in- 



> J.C. Howanl, "Calif. Auto Pnifils in Hi^ Gear,' Natiaaai Ujidenuriter, Apiil 20, 1998, 
'See, e.g., SB 383, nliDoii General Aiiembly, Introduced February 6, 199T(Sen. Dillard). 

DiqinzedhyCOOt^le 



90 

jured pai^.i This would directly addren the isaue of medical ovenitilizatioii iden- 
tified ■» uw RAND Btudy. It wotild deter plaintiff' lawyers fi-om tending dients 
to medical bill Tnill» to ratchet up damage claims. 



upd _ 

At this point I would note that my suggestions thus far have applied to state 
laws. But as you know, two of the areas fve touched on, alcohol use and seat belt 
use, invcdve state laws that have been the sut^ect of federal l^islation. Congress 
has mandated that states pass seat belt laws or else lose highway grant money.* 
You are now considering similar l^islation with regard to .08 Blood alcdud content 
If you feel that auto insurance rates an an appropriate subject of federal legislation, 
you could consider mandating sune of the changes I've just ouUined. 

I now want to pass along several suggestions hum the insurance industry as to 
other policies that would reduce auto insurance costs.'' These are not tort refonn 
proposals, but involve policy areas that have an impact on premiums. 

1. Ti^tenin^ drivers license requirements fw young and older drivers. States can 
restrict drivers und^ the a^ of 18 to nrobationaiy licenses, that do not allow 
muHwle passengers in a vehicle or use oi a vehicle during late nidtt hours. States 
can also require reexamination of drivers whose deteriorating fidlls or medical 
conditions miske them hazards to others. 

2. Sbengthening penalties for auto th^ to incapacitate professional car thieves. We 
have enacted maadatoiy minimum sentences for drug dealers. Why not nianda- 
bny sentences for car thieves? They increase costs to the American public even 
more directly than drug dealers do. 

3. Impounding vehicles itf recidivist drunk drivers. Merely revoking drivers licenses 
of repeat drunk drivers is not enough, because if they have a car, they will tend 
to use it. If you take away their cars, they can't drive. Let them move into the 
dty and walk to the tavern. 

4. Finally, evaluating l«»isla(ion in terms of how it will impact on automobile usage. 
Insurance costs are related to urbanization and urban sprawl. The next time you 
consider a bill to build new hi^ways or to help locate new b usi neases in a remote 
suburban or rural area, think of how that deeuion mi^t affect automobile usage. 
Choosing assistance to mass transit over new highways, and encouraging Inui- 
nesses to locate in downtown areas, will help keep down auto insurance costs. 

We applaud the focus that Joint Economic Committee has drawn to the &ct that 
high auto insurance rates impact most severely on low-income drivers. We want 
auto insurance to t>e more affordable to the working poor as wall — after all, if s only 
when people buy insurance that our members can be paid to defend them. We be- 
lieve tnat the approach to auto insurance cost containment that Fve outlined today 
would provide meaningful savings while retaining the dvil justice system we dier- 
ish. Thank you. 

Mr, GnXMOR. Thank you very much. 
We will now move to Professor O'Connell. 

STATEMENT OF JEFFREY O'CONNELL 

Mr. O'Connell. Thsmk you, Mr. Chairman. I am Jeffrey 
O'Connell, and I am a law professor at the University of Virginia. 
And as was stated earlier, I have been involved in trying to enact 
automobile ineurance reform for some years. 

Let me address Mr. Roaenfield's point. He indicates that the 
basic problem with the inner city is that insurance companies won't 
sell to the poor, and there is some of that. But let me describe an 
exchange between representatives in the minority groups in Los 
Angeles with Mr. Rosenfleld's partner, Ralph Nader. 

There had been proposed in Czilifomia a plan not dissimilar to 
what in many ways is being proposed by this bill. It would have 
allowed people to give up their claim for pain and suffering in re- 
turn for lower premiums. And Nader, in meeting with members of 
minority and consumer groups, including Mario Obledo, national 



)S«e, e^^SB49, CalUbmiaLegtilature, Introduced December 20, 1994 {Sen. Lodcyer). 

'Histe sunenioni an from the National Auodation of Independent Inniren publieatloii 
Contaiaiag Auto Imanmet Co*t* (1992). DRI doss not take any poeltioa on thesi itnia^ tbey 
are reptated htn for infonnatlDna] purpona. 
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chairman of the Rainbow Coalition, and John Gamboa, who is exec- 
utive director of the Latino Issues Forum, and George Dean, who 
is president of the California Council of Urban Leagues, and Hfirry 
Snyder, who is the West Coast director of Consumers Union, Nader 
said this: "By giving up their rights to file lawsuits and seek pain 
and suffering compensation, people insured under this no-fault pro- 
posal would become victims of a two-class auto insurance system 
under which rich policyholders would have more ability to recover 
dfimages from accidents thfin the poor." 

I am not sure that is true. I am a reasonably affluent fellow, and 
I would be glad to give up my cleiim for pain and sufFering if I 
thought I could reduce my premiums zmd get out of this gang of 
four that was so graphically illustrated by the first two speakers, 
of which Mr. Rosenfield utters not a word. 

Nader said, "Why should they give up their pain and suffering 
awards? The trouble with minority groups is that they have accept- 
ed the principle that if they were poor, they'd have to get com- 
pensated for just medical benefits and wage losses, not pain and 
suffering." 

But Obledo, who is, as I have said, one of the national chairmen 
of the Coalition, said this: He said, Nader doesn't understand that 
5 or 6 million Califomians cannot afford auto insurance. Some of 
these points, he said, are meritorious of Nader, but we are in a sit- 
uation here that we bad to come up with a plan that provides in- 
surance for low costs. 

And Edith Adams, who was counsel of the Latino Issues Forum, 
said, we understand Nader is a man of principle, but about 6 mil- 
lion people are going to be sacrificed for the principle. If he were 
in our boat, he would probably do the same thing we are doin^, 
that is, proposing this kind of no frills policy. 

If you understood the dilemma of the poor, you are desding with 
an auto insurance system which requires people to pay not only for 
medical expense smd wage loss, but for pain and sunering. These 
are people who have no health insurance. They have no fire insur- 
ance. They have no disability insurance. They have no property in- 
surance of any kind, and State after State says to them, you will 
buy this Cadillac of auto insurance that will pay not only for medi- 
cal expenses and wage loss, which are not covered in any other con- 
tingency, but you will cover for pain and suffering, leading to all 
of the lunds of fraud and quasi-fraud that we have heard of 

And the poor said, we want out of this game. And they are right. 
I want out of it, too. 

What does Mr. Rosenfield suggest? He wants us at the Federal 
level apparently to do nothing. 

The question was asked why should the Federal Government do 
anything about this? This problem was unerringly identified by a 
very famous study in 1932, the Columbia Report. That is 66 years 
ago. That is two-thirds of a centuiy, which has seen dramatic 
changes in every £ispect of human life. And the States have been 
unable to solve this problem. This is clearly an issue of joint juris- 
diction. The FederEtl Government clearly has jurisdiction over inter- 
state commerce, and the time has come for the Federal Govern- 
ment to intervene in a very mild way, relatively speaking, to say 
if the States want to keep Uieir common law of torts, they can, but 
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people should be given an option if the States will agree that the 
option the Federal Government offers should be continued. 

Let me just finish by saying a lot of issues that legislators face 
are tough. I remember Mike Dukakis saying it would be great to 
be a legislator if you didn't have to vote. It is hard to vote. 

You hear this cacophony of opinions from Rosenfield and me, and 
you have to decide who is right. You don't have to decide who is 
right here. You don't have to decide that the RAND Corporation is 
right or Rosenfield is right. All you have to decide is the tort sys- 
tem, as it operates so good, that everybody should be continued to 
be mandated to have it, or should they be offered an alternative. 
If Rosenfield is right, then people won't buy it, just as they don't 
buy other insurance programs that are expensive find unworthy. 
But people have been trapped in our lawyer-dominated system 
much too long. 

[The prepared statement of Jeffrey O'Connell follows:] 



THE PRESENT SITUATION 

It wag the often-acknowledged — and even arguably horrendous — inade<^uacy of 
traditional tort liability as applied to personal injury Buffered in automobile acci- 
dents that led to the enactment of no-fault insurance laws in many states. Why has 
no-fault liability also — at least in the eyes of many — earned a bad name? And, more 
importantly, what kind of new reform can we efiect to &ee us form the inadequacies 
of both tort law and no-fault laws? 

In 1991, the RAND Corporation published an appraisal of no-fault laws, being 
careful to make clear that RAND itself neither supported nor opposed no-fault re- 
forms. Aa the summary of the RAND study noted, disputes about auto insurance 
continue to ewate debate. Critica of the tort s^tem insist that its costs are too high 
and that its payments are "inefGdent, inequitable, and slow" in compensating in- 
jured people. But critics of no-fault laws rebut that the systems that replaced faul^ 
based payments with PIP (Personal Iiyury Protection) payments in&inged upon fun- 
damental legal rights of victims to recover both economic and non-economic— iirin- 
cipally pain and sufferituj^osses tma those iqjuiing them, and in any event failed 
to hold down the costs ofautomobile insurance. 

True reform should involve a fair trade, e^. making it easier for claimants to be 

fiaid promptly but paying them less, as und^ workers' compensation laws, thereby 
Dwenn^; fortuity, delay and transaction costs. 

In this respect, pertinent is a federal bill sponsored by Senator Mitch McConnell 
(R KY) and based on ideas advanced by myself and coauthors. (The bill has a rath- 
er novel approach to federalism and tort reform which will be discussed at the end.) 

As to the bill's pertinence to auto insurance, threshold no-fault plans completely 
bar entry into the tort system for pain and suffering unless the iiijured person is 
at least relatively seriously hurt. That "seriousness" level is sometimes set by verbal 
descriptions and sometimes by a dollar level of medical expenses which has to be 
surpassed. "Add-on" no fault plans, on the other hand, allow any person to bring 
a trot suit for pain and suffering, with the only restriction that one would have to 
subtract one's no-fault benefits from any tort award. No-fault plans can require a 
claimant to deduct from one's no-fault benefits amounts one receives trora other 
sources to pay one's medical expenses or lost wages, i.e., one's collateral sources. 

It turns out, thouch, that allowing no-fault benefits plus access to tort suits not 
oidy under add-on plans but under threshold plans is very expensive. 

'The original hope was that no-fault laws would provide compensation to many 
more accident victims than are paid under traditional tort liability systems, ar^ 
with faster payments and far lower lawyers' and adjusters' fees, along with not pay- 
ing for pain and suffering. Thus no-fault insurers could pay more people for less 
money. But the original no-fault concept has been "undermined" because the system 
is being used more and more frequently to incur enough health-care costs to allow 
motorists both to collect no-fault benefits and to trigger a built-in right to sue based 
on fault about the statutory threshold. 
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THE PROPOSED CHOICE SYSTEM 

Choice reform could give motoriBts the option cf roregoing dai 
loas, without requiring them to do so. Motoriats thus could be given the altomative 
' purehaBine PIP coverage, payable without reference to fault at the compulsory ir 
rance level currently reqiuried for liability for bodily iljury. Penons electing sue 



__^ , ___ , '"^"ff- Persons electing such 

PIP coverage could neither sue nor be sued for pain and sufiering if involved in acd- 
dents with either those who had elected PIP or otherwise. Such PIP motoriats would 
only be allowed to claim in tort against other motorista, whether covered by PEP 
or otherwise, for economic loss in exceas of their PIP coverage. <But, if an uyuir 
was caused by a tortfeasor's ^cohol or drug abuae, there would be no restriction on 
the right to sue in tort.) As to accidents between PIP insureds and those electing 
to stay under the tort system, tort insureds would make a daim against their own 
insurer for both economic and noneconomic lose (under coverage termed "tort main- 
tenance coverage"), iust as they do today under uninsured motorists coverage. 
Claims for economic loss in ezcesa of one's own tort maintenance coverage would M 
allowed against PIP insureds. In acddenta between two tort liability insureds, the 
current common law tort system would apply without change. 

Note that in a state that already has no-fault insurance, the plan would be imple- 
mented such that the state's no-ault law could be retained except that, pursuant 
to the forgoing description, rights to daim for noneconomic loss above the threshold 
could be waived, with cordlory reliance on tort maintenance coverage by those who 



stay in the tort r. 



ADVANTAGES TO THE LESS AFFLUENT 



A Fall 1994 editorial in an African American Philadelphia newspaper read as fol- 
lows: 

If you just listened to the candidates (jockeying] for election in November, you 
would easily think that the only issue of importance is crime because all the 
candidate talk about is who will be the "touonest" on criminals. 

There is one issue that impacts more PhUBdelphians than all of the crimes 
committed in any given monui and that is the (criminal) auto insurance rates 
Philadelphians are FORCED to pay simply because they live within the dty. 
Because state law mandates that all motor vehide owners must have inaur- 
apce to drive those vehides and because maiiy Philadelphians are required to 
pay auto insurance rates far in excess of the value of the vehides they drive, 
many Philadelphians are committing a crime because they are driving without 
the legally required auto insurance. 

Cunoualy, none of these tough on crime candidates is addressing the issue 
of. . . auto insurance rates which [have] turned thousands of otherwise law abid- 
ing Philadelphiana into crimiiials. Many <aty residents see a better option in be- 
coming pet^ criminals than impoverishing themselves by payiitg the bluest 
auto instirance rates in the nation. 

Candidates need to get real and use their dout to assist reforming auto insur- 
ance laws which fbrce decent dtixens to become criminals. 
This situation exists to a substantial degree in every American community, laive 
and small. Currently, less affluent motorists (if they insure at all) can pay over 30% 
of their annual houMhold income on auto insurance, impeding their bujdng such ne- 
cessities as food or shelter. A recent study of lo-v-income insured motorists in Mari- 
copa (bounty, Arizona, found that 44% were forced at some point to postpone buying 
fbod in ordN to pay their auto insurance premium. 

Furthermore, the poor may also pay suDstantially more in absolute terms because 
so many of them live in uri>an areas where typical personal auto insurance pre- 
miums ore much higher than in suburban and rural areas. In 1994, the average an- 
nual premium charged l^ one California insurer for minimum liability coverage in 
Loe Angelee was $61 1; the same coverase in Northridge came to only $678. For 
Wisconsin the 1994 average was $367 in Milwaukee, but $213 in Waukesha. 

Note also that under the tort svstem an insurance company, in ratinf; its own 
insureds, only considers whether uiey ore likely to be involved in an accident, not 
what they would be paid once an acodent occurs. A liability insurance company, in 
setting premiums, knows it will not pay its own insured but rather the unknown 
persons its insureds may tortiously iqiure in a future acddent. The poor therefore 

impared to others. It is as though i 
chai^Ced for fire insurance based only on the likelihood of fire but not on the value 
of one's house. Under auto insurance, then, at a given level of coverage, the poor 
must pay into the insurance pool the same as the nch even though they will extract 



Ky very high premiums even though by definition they surely incur less wage loss 
id probably less medical expenses) compared to others. It is as though o 
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much leas bwa the pool. Keep in mind, too. that the poor are lera likely to punue 
a tort claim. According to legal sociologist H. Lawrence Hoes: 

[Tlort law in action may. . , be termed inequitable. It is reaponsible to a wide va- 
rietur of influences that are not defined as legitimate by common rtandarda of 
equity. The interviews and observations I conducted convinced me that the ne- 
gotiated settlement rewards the sophisticated claimant and penalizes the inec- 
perienced, the naive, the simple, and the indifferent. Translating these terms 
Into sodal statuses, I believe that the settlement produces relatively more for 
the affluent, the educated, the white, and the dty-dweller. It penalizes the poor, 
the uneducated, [the A&icisn American and the rural dweller] . . . 
Tort law's adversarial basis also disadvantages lower income drivers in another 
sense: such drivers are often without resources to temporarily tide themselves over 
after an accident and are thus often compelled under tort law to accept low settle- 
ments because of their need for immediate payment. When the poor are involved 
in auit, however, there is reason to believe that they are especially vulnerable to 
the schemes of illicit lawyers, doctors, and chiropractors to pad claims and even 
stMM acddents. 

Thus, community leaders of minority and low-income groups are likely to fkvor 
this proposal. In 1989, when a proposal was made to allow such groups to buy a 
low-benefit firstpar^ auto insurance policy, eliminating payment for pain and suf- 
fining, the Los Angdes Times described the situation as follows: 

For the first time since he intervened in California's "war of initiatives' over 
auto insurance [in 1986], consumer advocate Ralph Nader is having his views 
questioned by some of the consumer, minority ai^ low-income groups that are 
most committed to lowering insurance prices. 

At an unannounced meeting with Nader in Sacramento . . . representatives of 
a coalition of these groups who are backing a proposal for a no-firills . . .insurance 

GUcy to be sold across the state for $760 to $200 challenged his opposition to 
ich] insurance. 

People who described the meetins said it was a polite but ^irited exchange 
during which Nader and [his all^] Harvey RosenSela . . . were cnticued for align- 
ingthemeelves with the California T^ial Lawjrers Assn 

Those present at the meeting from the minority and consumer side — includ- 
ing Mario Obledo, national chairman of the Raiiwow Coalititm, John Gamboa, 
ffiucutive director of the Latino Issues Forum, George Dean, president of the 
California Council of Urban Leaeues, and Harry Si^der, West Coast director 
of the Consumer [sicl Union— declared that they saw no [pother] way of making 
auto insurance affordable to the poor .. . 

Nader responded that by giving up rights to file lawsuits and seek pain and 
suffering compensation, people insured under the no-fault proposal would be- 
come victims of a "two-class auto insurance system" under which rich poU^ 
holders would have more abili^ to recover damages fi^>m acddents than the 

"Why should wegive up pain and suffering awards?" Nader ssked in a subse- 
quent mterview. "Tne troulue with the minoriW groups is that . . . [tlhev accept- 
ed the principle that if they were poor, they'd have to get compensated for just 
medical benefits and wage loseea, not pain and sufiering . . ." 

Dean ofthe Urban League tdd "Die Times... "we estimate there are 6 million 
drivers who can't afford and don't have insurance now.,. I remember saying to 
Ralph nmelf that I know he has been a hen for the consumer in many in- 
stances, out I think he is wrong on tins particulsr issue," said Dean. "We're try^ 
ing to come vp with something affordable that will allow the people who are 
our constituenc^^^the low4ncom« people in this state— to drive Wally and not 
break the stated mandatory insurance law. That's our bottom Une.' 

Obledo said he had tidd Nader that G or 6 million Califomians cannot afford 
auto insurance. "Some of his points . . , are meritorious,' he said of Nader, "but 
we're in a situation here that we had to come up with a plan that provides in- 
surance for the lowest cost." 

Edith Adams, counsel to the Latino Issues Forum, said. .."We understand 
[Nader's] a man of principle, but in this case about 6 miUion people are going 
to be sacrificed for the principle. If he were in our boat, he woula probab^ do 
the same thing we're doing (proposing a no-fiiUs pohc?)." 

The Consumer [sic] Umon's Snyder said he felt the meeting had succeeded 
I Nader and Rosenfield ^realize that is they are going to kill a low- 
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olution, they have to come up with one that's at least as good." So far, 

he said, "Nader's theology makes eaui accident a meal ticket for ute trial law- 
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Other important Mgments of the consumer movement have broken with Nader 
and the trial bar in calling for iystematic reform of the auto tort system, based on 
what they see as tort laws onli-consumer cJiaract«r. A repori: by the Nationd Insur- 
ance Consumer Organization, an organization closely associated with Ralph Nader 
that generally defends the tort system, breaks with Nader in describing the pain 
and sufferins component of automobile tort law as a "dream of a huge re- 
ward . . , [that] is, for almost all, only a dream. And whatever large sums are award- 
ed are heavily taxed by the lawyers ... On economic grounds it's a bad buy . . ." 

Mr. GiLLMOR. Thank you very much. 

Let me begin. 

I will comment on Mr. Rosenfield's comment, which wasn't strict- 
ly within this bill, the proposal for government regulation of the 
profits of insurance companies. Based on the fact that they have 
excess profits, how do you define excess? Do you do it — if we are 
going to be resil about this, do you do it on a rate of return, a per- 
cent of sales, or is it just a political statement? 

Mr. RosENFiELD. No. In California under the first elected com- 
missioner, there is a very extensive formula established to deter- 
mine an appropriate rate of return and excluding certain expenses 
that were excessive or uiguatified, such as lobbying costs and so on. 
So it is done every day around this country-, juid it can certainly 
be done to the insurance companies. 

Mr. GiLLMOR. If you are going to do it, it is a competitive busi- 
ness. You can buy insurance from any number of people. I would 
presume the rate of return on the insurance industry is substan- 
tially below, for example, rate of return by Coca-Cola, Microsoft. I 
mean, would it be — my question is what percent rate of return do 
you consider excessive, and should we also be regulating the profits 
of those companies and industries with higher rates of return? 

Mr. ROSENFIELD. Mr. Chairman, when the State mandates that 
people buy insurance as a condition of using their motor vehicles, 
and as in California where the law was changed a couple of years 
ago to punish with massive fines and forfeiture those people who 
are unable to afTord insurance, then the State has an obligation 
and a right to order the insurance companies to make a reasonable 
profit 

Mr. GiLLMOR. What is reasonable? You still haven't give me a 
number. 

Mr. ROSENFIELD. How about 12 to 14 percent rate of return? 

Mr. GiLLMOR. Do you consider that excessive? 

Mr. ROSENFIELD. No. AgEun it depends what the formula is, but 
if you do it correctly, as we have advocated, that would be in the 
ballpark. But the assumption is that there is competition in this in- 
dustry. In the same publication that talks about the excessive re- 
serves, it says, "In a market where so many are making so much, 
the laws of economics will eventually have to take over. We con- 
tinue to make that assumption despite a great dettl of evidence to 
the contrary." 

This is not a competitive market. One of the things that the Con- 
gress could do is repeEil the McCarran-Ferguson exemption from 
the antitrust laws. Then we would see a little more competition. 

Mr. GiLLMOR. If we are concerned about those factors which are 
major parts of the cost problems, and we are concerned about ex- 
cessive rates of return, and concerned, for example, with attorneys. 
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if you want to go into the court system, as a practical matter you 
are mandated to get an attorney. 

If you look at uiat pie chart over there and you see the biggest 
piece goes for attorneys, how could we justify regulating insurance 
company profits, which Eire a much smaller part of that, and not 
regulate attorneys' fees in these cases? 

Mr. ROSENFIELD. First of eUl, I want to repeat in a slower fashion 
the point that I made in my testimony, which is that 103 has led 
to a 49 percent decline in auto accident lawsuits without saying a 
word about attorneys, and it ended the cost plus paas-through 
mechanism which encourages insurance companies to pay claims. 

By limitine how much they could charge and their profits, we 
have given tnem an incentive to fight fraud that they have never 
had before. That statistic, I think you can — one of proposals that 
we have made, for small auto accident cases you create a small 
clfiims system which you would not need an attorney for. There are 
ways around the excessive involvement of the attorneys in small 
accidents without no-fault arbitrarily limiting compensation and 
discouraging attorneys from taking legitimate cases. 

Mr. O'CONNELL. If you will look at the Yellow Pages in the Dis- 
trict of Columbia or Los Angeles or New York or Philadelphia or 
Richmond, you go through and look at the auto insurance compa- 
nies' advertisements, £tnd you will see countless advertisements 
that say, bring us your policy and we will tell you whether we can 
reduce that and charge you less. 

This is Ein Eirea where there is a lot of competition, believe me, 
because those ads indicate it. If you will go to the Yellow Pages and 
look at the lawyer's advertisements, you will never see any lawyer 
alluding to what they will ch£u^. They never tell you that they are 
going to charge you a third. You will never see a lawyer saying, I 
will charge you less than my competitors will charge you. So your 
point is a very powerful one. 

When you look at that chart, who is competing more, the insur- 
ance companies who say, bring us your policy and we will tell you 
whether we can subtract from it, or the lawyers who wont even tell 
you what they will charge? 

Mr. GiLLMOR. My time is expired. Let me go to the gentleman 
from Michigan, Mr. Stupak. 

Mr. Stupak. When you talk about the 28 percent for lawyers, 
that includes defense lawyers? 

Mr. O'CONNBLL. It does indeed. 

Mr. Stupak. Thank you. 

Mr. Gladstone, under this bill, noneconomic damages are not re- 
coverable, correct? 

Mr. Gladstone. They are not recoverable if you opt into the first 
level of coverage. You can pay a higher premium, as I understand 
it, and put yourself in a position 

Mr. Stupak. But if the purpose is to give coverage at a reason- 
able rate, the proponents of this bill would go to the first level, cor- 
rect? 

Mr. Gladstone. Presumably. 

Mr. Stupak. If a child is killed in an auto accident by a negligent 
driver, he doesn't have any economic losses. Maybe you will get 
some burial expenses and some medical expenses. Unlesa the cmld 



DiqinzedhyCOOt^le 



dies instantly, then you just get burial expenses. Doesnt that child 
have some value? 

Mr. Gladstone. The child has value to the extent that the State 
involved has a wrongful scheme, which most do by statute, and this 
does raise a very interesting question. A problematic aspect of 

Mr. Stupak. Your insurance policy is not going to cover under 
level one? 

Mr. Gladstone. In this particular bill it would be interesting to 
see how any coverage would flow. There would appear to be no re- 
covery in this particular bill. 

Mr. Stupak. So no pay, no play; is that what you meant? Since 
kids don't pay into this, they don't get to play? 

Mr. Gladstone. No, but children of the sort you are speaking of 
would not be drivers. My remark dealt with drivers themselves 
who were attempting to recover and had failed to participate in a 
financial responsibility. 

Mr. Stupak. Most people who ride in a car are not drivers. Pas- 
sengers are probably underaged people or do not have a car of their 
own. 

Mr. Gladstone. And that raises another dilemma with this bill. 
I agree. 

Mr. Stupak. Mr. O'Connell, I was reading some £u-ticle8, and one 
is The Injuiy Industry, and back in 1971 you said this, and I want 
know if you have chsinged your mind or what has happened. 

You said, "Since a significant number of automobile accidents in- 
volve innocent victim and blameworthy driver, equity requires an 
award of general damages, including compensation for pain and 
suffering, as well as reimbursement for out-of-pocket loss. This ar- 
gument geiins force as the severity of injuries increases. It has spe- 
cial force in relation to cases of permanent disfigurement involving 
severe injury, but relatively low out-of-pocket loss. Many victims, 
for example, sustain minimal out-of-pocket losses, but very severe 
psychiatric losses. Example, an amputee with a desk job, or the 
grossly disfigured person whose earnings are not affected by dis- 
figurement, for these victims and for society generally the bargain 
of eliminating the possibility of general damages in higher amounts 
in return for certainty of payment in lesser amounts may be unac- 
ceptable." Have you changed your mind? 

Mr. O'Connell. No, I havent chfinged my mind in this sense. 
That should be ideally what we should have, but what I have 
learned, and Michigan is a good example, and New York is another 
good example, trying to do both is not affordable by more and more 
people. 

It would be wonderful if we could have everybody being paid 
their economic loss up to a certain point and then for all of the seri- 
ous people to get their pain and sunering. 

Let me give you the New York figures. $50,000 is required for 
no-fault coverage. One can sue under a ven high verbal threshold, 
as in Michigan, if one suffers death or substantial bodily impair- 
ment. It turns out in New York two-thirds of the bodily iiyury pol- 
icy goes to cover the claims above the threshold. Only one-third 
goes for the $50,000, which have very generous benefits in no-fault, 
so that although one would like to be able to provide both, it is 
turning out that it is hugely expensive to do so and intolerably ex- 
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pensive for more and more people in the middle and lower income 
groups. 

Mr. Stupak. You don't disagree that people are entitled to non- 
economic damages? 

Mr. O'CoNNELL. I don't disagree if they are entitled to it and if 
they can afford it and society can afford it, but we are looking at 
a society where over 40 million people dont have any health insur- 
ance in this country. 

Mr. Stupak. So a person without means doesn't suffer as much 
as a person with means? 

Mr. O'CoNNELL. He suffers as much, but he doesn't have any 
health insurance, and I am saying as between retjuiring him to buy 
pain and suffering coverage for a serious accident and having 
money to pay for health insurance, I am not sure requirement for 
pain and suflering for an auto accident is the best use of his or the 
public's dollars. 

Mr. Stupak. On insurance policies there is a coordination of ben- 
efits between health insurance and the medical expense that you 
have with your auto clfdm. Now, if you don't have health insur- 
ance, it is going to fall on your no-fault or auto insurance claim? 

Mr. O'CoNNELL. Yes. And I am saying people are desperately try- 
ing to pay for health insurance in the first place, and I am very 
skeptical of a system that comes tUong and says, you don't have to 
buy health insurance at all, but we are going to require you to buy 
pain and suffering coverage when you are in a serious auto acci- 
dent. I dont think that makes a lot of sense as public policy, sir. 

Mr. GiLLMOR. The gentleman's time has expired. 

Mr. KiNZLER. May I respond? 

Mr. GiLLMOR. Yes. 

Mr. KiNZLBR. This is a reality in most tort States. The average 
liability coverage is roughly $60,000. So if I hit you, and I have 
$60,000 of coverage, and you have a serious permanent iitjuiy, a 
lifelong iitjuiy, you can recover $60,000, assuming you were com- 
pletely free from fault. 

One-third is automatically going to go to your attorney, and you 
know tJiat because that is a profession that you were a part of 
That one-third goes whether you do 2 hours of work as a trial law- 
yer or 50 hours of work. That means you have $40,000 to com- 
pensate you in a very serious injury. $40,000 over here shows why 
people with serious injuries don't recover half of their economic 
damages, never mind for pain and suffering. 

This bill does not prevent a person with a serious iqjury who 
chooses the personal protection insurance coverage from buying 
first party no-fault benefits for pain and suffering. Those benefits 
would stul be cheaper because now you don't have lawyers in- 
volved. They would be cheaper and available in every single acci- 
dent. 

The person in a single-car accident who hits a tree and has a life- 
long injury is perfectly innocent and has not a dime of recovery. 

'The person who is driving £ts a psirent, whose child is sitting in 
a baby seat in the back, the baby spits out the oacifier. The person 
fiimbles to pick up the pacifier, and while they are doing that 
crosses a yellow line. They are at fault, legally at fault. If the moth- 
er and the child are maimed, they have not one penny of recovery. 
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Under this system they could buy first party benefits for pain 
and suffering, and in every one of those cases they would be cov- 
ered. That is not true in the tort system today. 

Mr. Stupak, According to Mr. O'Connell, it is based upon their 
economic meftns to do it. 

Mr. KiNZLBR. If you have personal protection insurance which is 
going to drop your premium for bodily iryury by almost by 50 per- 
cent, and you added this back on, it would still be dramati(^ly 
cheaper, and you have that coverage in every situation. 

Mr. GiLLMOR. The gentleman from Oklahoma, Mr. Largent. 

Mr. Largent. Thank you, Mr. Chairman. 

Mr. Kinzler, can you address the question which has been raised 
by people about the insurance premiums not going down in States 
that have passed no-fault laws? 

Mr. Kinzler. Yes. This is a very interesting situation. There are 
13 State no-fault laws today. Three are choice, but there is a no- 
fault option in those States. 

In New Jersey and Pennsylvania, which are choice systems, the 
no-fault option is between 30 and 40 percent cheaper than the fault 
option. 

Mr. Rosenfield talks about the high cost. The statistics are 
funny. The single least expense of the lowest cost State in the 
country in terms of auto premiums today is North Dakota. It is a 
no-fault State. Not a lot of people and not a lot of accidents, but 
maybe that has something to do with it. 

Michigan, which is Mr. Stupak's State, for all of its unlimited 
medical benefits, $60,000 for work loss and the right to sue for seri- 
ous injury for pain and suffering, is 19th in the country, which is 
relatively low for an urbanized area, but the mtgor reason for 
States that have had failures in terms of costs is very simple. 

Those States, 8 of the 13 States, have what are called dollar 
thresholds. In Meissachusetts if you have $2,000 of economic injury, 
you can alao sue for pain and suffering. Well, it is interesting what 
happens. Massachusetts used to have a threshold that was $500. 
In the year after they raised the threshold from $500 to $2,000, the 
average number of visits to a doctor's office went from 13 to 31. 

What you have are basically flawed systems that retain pain and 
suffering in a situation where you have an incentive to sue. What 
has happened now is the people, the trial bar which has encour- 
aged these weak thresholds, is now turning around to tell you, 
"They don't work." This is like the person who murders both par- 
ents and goes to court and pleads for leniency because he is an or- 
phan. 

Why this bill would work is very simple. It takes out the pain 
and suffering dollars so you have no — ^there is no threshold to shoot 
for. There is no fraud. Even in Michigan, as good a no-fault law as 
it is, there is still some wiggle room and a few extra doctors' bills, 
and you can sue. That is why it works. 

Mr. Largent. Is there a movement nationwide in States to go to 
this Auto Choice at a State level? 

Mr. Kinzler. There are been bills introduced in Louisiana, in 
New Jersey. But beyond that, two or three other States have con- 
sidered it, but they have not done so, no. 
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Mr. Largent. Mr. Rosenfleld, do you agree there is a problem 
with the current tort system that we have that kind of produces 
these types of scenarios and the abuse and fraud that is taking 
place? 

Mr. ROSENFIELD. Thank you for asking me that question. 

I think the numbers are so wild. One person sfiid 99 percent of 
the claims in California are fraudulent. If you believe the insurance 
industry advocates of no-fault, essentially everybody in the country 
is doing what this guy at the other end of the table did, organize 
fraud rings. 

Are there too many lawsuits? If so, let's focus precisely on that 
problem, and one of the ways is to give the insurance companies 
an incentive to fight fraud, to do things that we have done in Cali- 
fornia, such as stop runners and cappers, limit lawyer advertising 
without infringing on their First Amendment rights, so you don't 
have that sort of encouragement mentality. 

There is a problem of some kind there. The way to solve it is not 
by throwing out £ill legitimate suits and all legitimate claims for 
pain and suffering and getting rid of lawyers, "riiat is not the solu- 
tion. 

If I may, I want to correct the record of one thing that Mr. 
O'Connell said. Those groups he mentioned who claim or purported 
to represent low-income organizations do not speak for the main- 
stream tow-income people in the State of California. 

SCOC, SCLC, NAACP, these are the big groups, and they have 
all opposed no-fault. I don't want the record to reflect that there 
is significant minority support for no-fault in California. 

Mr. Largent. I will pstss that comment on to Reverend Jesse 
Jackson. 

If I can just ask one other question, if I can remember what it 
is. 

It was about your issue of establishing excessive rates, and you 
have validated that by saying it is State-mandated. Would you also 
say that we should establish a law that says you can't have exces- 
sive rates of return on food? 

Mr. RosENFiELD. My answer to that is this: If food were required 
by law to be purchased, then we would have laws that prevent it 
from being priced excessively, 

Mr. Largent. There are some things that even Washington un- 
derstands that you don't have to mandate a law on, and food is one 
of them. 

Mr. RosENFiELD. I do health care, but I guess Washington is not 
really interested in that. Health care would be a good one. Make 
sure that everybot^ 

Mr. Largent. What about food? 

Mr. ROSENFIELD. No, I think health care. That is something that 
millions of people are afflicted, don't have health care insurance, 
and it would obviate the need to discuss no-fault. No-fault is uni- 
versal health care for auto accident victims. If you want to talk 
about mandating something, I think Congress could step up to the 
plate and mandate health care benefits for everybody. 

Mr. Largent. I thought since you flew 3,500 miles, you might 
not want to avoid the question, but since you £ire going to, I yield 
back my time. 



DiqinzedhyGOOt^le 



101 

Mr. ROSENFIELD. I thought I answered the queetion. 

Mr. GiLLMOR. The gentlelady from California, Ms. DeGette. 

Ms. DeGette. Mr. Blizzard, I found your work fascinating in 
prosecuting these complex crime rings that stage fraudulent auto 
collisions, and I want you to know that eiII of us are concerned 
about fraud. These inmviduEils were subsequently convicted of a 
crime? 

Mr. Blizzard. Yes. 

Mb. DeGette. This kind of a fraud is a felony, I would assume? 

Mr. Blizzard. Yes, ma'am. 

Ms. DeGette. My question is these criminals under this bill 
could stilt opt to purchase the kind of insurance policy that the 
criminals in your crime ring were operating under when they 
staged these auto collisions, correct? 

Mr. Blizzard. Yes, ma'am, they could. 

Ms. DeGette. Now, I have a question for the professor and oth- 
ers who might want to answer it, and that is my understanding of 
this legislation is there is an underlying assumption that if people 
could choose the option of what this process — no-fault insurance 
with no noneconomic damages, which, as I s£ud before, no State 
has, but this is the proposal, the assumption is that the policies 
would be cheaper; is that right? 

Mr. O'CONNELL. Yes. 

Ms. DeGette. My question is, where in this bill does it say that 
the insurance companies would have to offer cheaper policies to the 
consumers? 

Mr. O'CONNELL. The bill doesnt say that, because unlike Mr. 
Rosenfield, we don't presume to know much better than the market 
how these things can function. 

Ms. DeGette. Well, I mean, what you are talking about and you 
yourself say, you know, since the 1930's — ^well, forever, in this 
countiy, we have been relying on the tort system, and I was happy 
to hear defense lawyers actually agree with the plftintifTs' lawyers 
^K>ut the tort system. So what you are proposing is a fundfunental 
realignment of the tort system for a group of people who decide to 
give up their right to noneconomic damages in exchange for lower 
rates. And what I am concerned about here is I have seen no evi- 
dence that would mandate insurance companies to offer lower rates 
for these policies. 

Mr. O'CONNELL. Well, the bill does say the bill will not take ef- 
fect if the insurance commissioner in a given State doesn't fmd that 
rates were below 

Ms. DeGette. But they have 90 days to determine that, right? 

Mr. O'CONNELL. That is right. 

Ms. DeGette. Now how are they going to know that if we have 
never done it before and we have no evidence? 

Mr. O'CONNELL. Because you can have hearings as to what will 
be the effect on rates. You have the RAND studies and others. And 
keep this in mind; If, in fact, these policies are not cheaper, people 
will not buy them. 

Ms. DeGetfe. And let me ask you this: The RAND study, now 
there have been subsequent analyses, and as you know, it varies 
as much as 48 percent, whether or not we are going to save money 
on this, right? 
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Mr. O'CONNBLL. There can be variations within States. 

Ms. DeGette. But we don't really know if there will be a sav- 
ings. But let's say a State insurance commissioner says, okay, with- 
in 90 days we think this could be cheaper, what the heck, it seems 
intuitive, bo they allow them to offer it, okay? 

Mr. O'CONNELL. Yes. 

Ms. DeGeite. Now, let's say the insurance companies are going 
to want people to buy these, I don't know what you call them, these 
policies, these no-fault policies. There is going to be a financial in- 
centive for insurance companies to sell these. 

Mr. O'CONNELL. You don't find the insurance industry in here 
proposing this bill. There are miiny insuriince companies who are 
opposed to it precisely because their cash-flow will be very much 
lower. 

Ma. DeGette. I will tell you why; because they won't have to go 
out and hire Mr. Gladstone and Ms buddies to represent them in. 
these lengthy lawsuits, and the damages they are going to have to 
pay out are going to be greatly limited because there won't be any 
noneconomic dfimages, right? 

Mr. O'CONNELL. That is right, but their cash-flow is lower also. 

Ma. DeGeite. So what is to prevent the insurance companies 
from offering lower-income people just a slightly lower rate, but 
with many fewer protections? 

Mr. O'CONNELL. Well, the answer to that is the market. That is, 
if, in fact, insurEmce companies, and there are, as the Chairman 
said, thousands of them, if this plan doesn't offer them, some of 
them, the option of coming in with substantially lower costs, then 
the plan will fail. You have indicated that some insurance compa- 
nies are interested in this bill; some are, some aren't. But if it 
passes, the compfmies that are interested in it and believe in it will 
offer policies that fairly reflect their risk. 

Ms. DeGette. May I ask unanimous consent for 1 extra minute, 
Mr. Chairman? 

Mr. GlLLMOH. Without objection. 

Ms. DeGette. I am taking Mr. Markey's time in his absence. 

Mr. GiLLMOR. It is easier to take his time in his absence. 

Ms. DeGette. I know, that is why I waited for the opportunity 
of his absence. 

I wanted to ask Mr. Kinzler, you talk about how devastating the 
involvement of attorneys is in this system. My question is, particu- 
larly in complex cases with very high damages, what is to say the 
insurance companies would have paid those victims Emy money in 
the absence of involvement of a lawyer? 

Mr. Kn^LER. For exEmnple, we are talking about economic dam- 
ages at the moment. Do you want to start with that? 

Ms. DeGette. Either way, I mean, under the current tort sys- 
tem. 

Mr. Kinzler. We can talk about noneconomic damages, but that 
only happens if you happen to be hit by Bill Gates in a serious in- 
jury case. That data is unrefuted data. For all the challenges you 
see to the RAND study, the same profile goes back to the 1930's, 
goes back to the 1971 26-volume Department of Transportation 
study, so let's t£ilk about your question. Your question relates to 
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the question of payment of damages. Now, what is the responsibil- 
ity to pay them; how do we know the insurers will pay them? 

Ms. DeGette. Without the involvement of lawyers. 

Mr. KiNZLBR. Well, first of all, if you have a serious iitjuiy that 
doesn't occur in a car, and you have health insurance, you go to 
your health insurance company. You have almost no rights in 
terras of suing your health insurance company unless it is a really 
abuse of the system and goes on a long time. 

Ms. DeGette. Sir, I don't have much time, even though it is Mr. 
Markey's time. 

Mr. KiNZLER. What I am suggesting is in this system, if your in- 
surance company does not pay you within 30 days, unlike health 
insurance, you have a right to sue them with an attorney. If you 
recover, you get a reasonable attorney's fee, and you get 24 percent 
annual interest. That is a bigger penalty to health insurance, 
which routinely pays. 

Ms. DeGette. well, never mind. 

May I ask permission to submit questions, follow-up questions in 
writing? 

Mr. GiLLMOR. Yes, that would be flne. 

The distinguished gentleman from New York, the ranking mem- 
ber, Mr. Manton. 

Mr. Manton. Thank you, Mr. Chairman. 

My question will be to Mr. Kinzler. 

Mr. Kinzler, this type of no-fault system is somewhat unfamiliar 
to me, so I would like to present the scenario and have you explain 
the outcome under the proposed legislation. 

The fact pattern is as follows: If a blind elderly person, who does 
not drive and has no auto insurance, is a passenger in a vehicle 
driven by a resident relative who has chosen no-fault coverage, and 
this elderly person is injured in an accident while being driven by 
said relative, does that person have the right to go to court and re- 
cover damages? 

Mr. Kinzler. Let me make sure I follow this fact pattern. You 
have a blind resident relative, a resident relative of the driver? 

Mr. Manton. Yes. 

Mr. Kinzler. All right. Okay. 

Mr. Manton. Let's call the driver the niece. 

Mr. Kinzler. So the driver — well, the resident relative — ^the way 
the bill works is the resident relative is covered by the policy, by 
the insured individual. So if you have — ^let's see if we can work 
back in this and make sure we get exactly what you want here. 

If I am the father of the child or the father of an elderly mother 
living at home, my choice binds that resident relative if they are 
involved in an accident unless the resident relative chooses the 
other system. The resident relative would have that right. 

So let rae make sure I understand whet we are talking about 
here. You are talking about a resident relative of the person 

Mr. Ma^TTON. Is the passenger, the elderiy person, bound by the 
contract of the niece? 

Mr. Kinzler. Well, no, because unless she was the resident — the 
niece was the owner, the poli^holder? 

Mr. Manton. Correct. 
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Mr. KlNZLER. The niece is the policyholder. This elderly woman 
is a resident relative in the sense that she is dependent upon the 
individual? I am just trying to get the fact pattern right, ^d now 
this person has chosen tiie PPI option; is that correct? 

Mr. Manton. Yes. 

Mr. KiNZLBR. And thejr are hit by another driver. 

Yes, all resident relatives, period, are bound by the choice unless 
they 

Mr. Manton. Is that constitutional, that one can be bound by the 
contract of another, with some other third party? 

Mr. KiNZLER. For dependents, I believe so. I don't see any reason 
that wouldn't be. 

Mr. Manton. Mr. Gladstone, do you have any thoughts on that? 

Mr. Gladstone. The bill, as I understand it, doesn't define mem- 
bers of the household for purposes of being bound by choice for a 
household as necessarily being a dependent of any sort, as I recall. 

I think the broader point to be made is the practical dilemma is 
of one household member choosing for the whole group fmd the pro- 
priety of one person selecting for a household when others may dis- 
agree with that. That is just a minor practical problem witJi the 
bill, but you have hit the nail on the head. 

Mr. KlNZLER. If I may, if there is a disagreement, that individual 
has a right to choose a different system, so the resident relative 
can choose the opposite system under either situation. 

Mr. Manton. Mr. Rosenfield, you seem to disagree with Mr. 
Kinzler on that point. 

Mr. Rosenfield. Well, you said it was a blind person who is the 
passenger, so th^ will not have purchased auto insurance. 

Mr. Manton. "mey don't drive, they are blind. 

Mr. Rosenfield. I mean, I agree that we would have to go to the 
Library of Congress £ind get an opinion on this. 

Mr. O'Connell. It isn^ that unusual for the head of the house- 
hold to bind people as to the kind of insurance that they buy. You 
and I buy hefilth insurance. If we don't buy health insurance, our 
dependents don't have any. If we don't buy nre insurance, members 
of our family may be without housing. It is not totally unusual to 
have the head of the household bind people by his or her choice 
about insurance. 

Mr. Gladstone. We are talking about two completely different 
issues. One would cutoff a right of recovery that otherwise would 
exist, rather than simply choosing in the marketplace from vaiying 
sorts of health insurance plans. They are two different things. 

Mr. O'Connell. But on the other hand, keep in mind, this per- 
son now has the beneficiary not only — the beneficiary of receiving 
her economic loss when she is in an accident, irrespective of fault. 
It isn't a trade that is without benefit. The head oi the household 
has prudently said, I think it is better that members of my house- 
hold be assured of their payment for economic loss, rather than 
have a chance at maybe having a tort claim. That is not an irra- 
tionfd choice for the head of the family to make, especially if an 
adult in the family can choose otherwise. 

Mr. Manton. I think my time has expired. Thank you, Mr. 
Chairman. 

Mr. OxLEY. Actually, your time h£is expired. 
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Gentlemen, thank you all for your testimony. I apologize for hav- 
ing had a meeting on the Hill. But we appreciate your testimony 
for the record. 

I ask unanimous consent that Members wishing to enter their 
opening statement to be made part of the record may do so, and 
that we keep the record open for any written questions we may 
want to request of the panel. 

With that, this subcommittee stands adjourned. 

[Whereupon, at 1:13 p.m., the subcommittee was adjourned.] 

[Additional materifil submitted for the record follows:] 



I commend the Subcommittee for holding this hearing today on auto insurance re- 
form legislation. At the outset, I simply would remark that this issue has been witii 
us for 30-odd yew, so I do not think it could be said that we are impulsive in bring- 
ing it before you today. I aasume, correctly I'm sure, that the Subcommittee mem- 
bers ars all familiar with the details of the legislation. In particular, you will hear 
from Jet&ev CConnell, the Samuel McCoy Professor of Law at the Univerai^ of 
Viiginia, wno has been involved with this subject throughout his career and taught 
me the sulgect a very long while ago. T wish to provide some of the background and 
a particular perspective. 

The automobile probably has generated more extemalitieB, as economists and au- 
thors Alan K Camftbell and Jesse Burkhead remarked, than at^ other device or 
incident in human history. And one of them is the issue of insurance, litigation, and 
compensation in the aftermath of what are called "accidents' but are notning of the 
kind and are the source of so much misunderstanding. 

When a certain number of "accidents" occur (I think that in 1694, if memoir 
serves, there were two automobiles in St. Louis, Missouri, and they managed to col- 
lide — at least, it has been thought thus ever since), they become statistically predict- 
able coIliaionB — foreseeable events — in a complex transportation system such as the 
one we have built 

This b^an to be a sutgect of epidemiology in the 19408, and by the 1960s, we 
had the hang of it. We knew what we were dealing with and how to approach it. 

The flnt thins that we did — I think it fair to say it was done in New York under 
the Harriman aaministratlon, of which I was a member — was to introduce the con- 
cept of passenger saCety into highway and vehicle design. Safe^ initiativeB were un- 
dertaken, Orat at the State level. Then, in 1966, Conn«ss passed two bills, the Na- 
tional Trai&c and Motor Vehicle Safe^ Act and the I^^way Safety Act, to establish 
pervasive Federal regulation. At the tune, the last thing in the world an automobile 
manufacturer would suggest was that its product was a car in which one eould safe- 
ly have an accident! Pemaps other motorists, driving other companies' cars, had ac- 
ddents ... It took quite a bit of learning— social learning— but eventually it hap- 
pened: safety features such as padded steering wheels and dashboards, seat belts, 
and airbags became integral design considerations. Now it is routine; we take such 
features for granted. It wasn't always thus. Social learning. 

And then the issue of insurance and litigation and so forth arose. In 1967, if I 
could say, which would be 31 years ago, I wrote an article for the New York Times 
Magazine, which simply said, "Next, a new auto insurance policy." By "next," I 
meant a natural evolution, building on the epidemiological knowledge we had devel- 
oped regarding the inddNice of collisions and the trauma they caused to drivers, 
passeiwerB, aiM pedestrians. And I had a good line here, 1 think; "Automobile acd- 
oent litigation has become a twentieth-centunr eouivalent of Dickens's Court of 
Chancerv. eating up the pittance of widows and orpnans, a vale from which f^ re- 
turn with their remect for justice undiminished. ' 

The are several tundamsntal problems with the current system of auto insurance, 
as I explained back then. Firat, determining fault, necessary in a tort system, is no 
easy task in most instances. Tjnptcally, th^ are few witnmees. And the witnesses 
cntainly arent 'tacperi.' The collisions are too fast, too disorienting. And abjudicat- 
ing a case t^cally occurs long after the collision. Memories fade. 

More important, as I remarked at the time, is that "no one involved (in the insur- 
ance Systran) has any incentive to moderation or reasonableness. The victim has 
eveiy reason to exaggerate his losses. It is some other person's insurance company 
that must pay. The company has every reason to resist. It is somebody else's cus- 
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tomer who is making the claim.'' This leads to excessive litigation, costly legal fees, 
and inefficient, inequitable compensation. 

A 1992 survey of the nation's most populous counties bv the U.S. Department of 
Justice found that tort cases make up about one-half of aU civil cases filed in state 
courts. Auto colliaion-related lawsuits account for 60 percent of these tort caaes 
more than all other types of tort lawsuits combined. Such lawsuits ore time constun- 
ing: 31 pertont of automobile tort cases take over one year to process. They are clog- 
ging our courts, displacing other types of dvil litigation far more important to soci- 
ety. 

And for all the time, money, and effort these lawsuits consume, they do not com- 
pensate victims adequately. On average, victims with losses between $26,000 and 
$100,000 recover just over half (66 percent) of their losses, and those peraona with 
losses over $100,000 receive Just nine cents on the dollar in compensation. 

"Auto Choice," as our legislation is known, will curtail excessive litigation by 



if they wish, insure for non-economic losses, too. They simply pay a higher premium. 
In the event thev sustain damages in a collision, under Auto Choice, they bypass 
litigation altogetiier, and they receive Just and adequate compensation in a tunely 

I earnestly hope that Congress will enact this important legislation this year. It 
will benefit all American motorists. My House and Senate coUeagues who nave co- 
sponsored the legislation will detail the impressive savings that will accrue to driv- 
ers who switch to fiist-part^ "auto choice poUdes. These savings are bigger than 
any tax cut Congress is likely to enact, and they wont affect our abili^ to balance 
the bu^et. But even more important, 1 think, is the fact that "auto choice" will take 
some oi the sbtun off our overburdened judiciary. 1 don't know if we can calculate 
the value of such a benefit 



Chairman Oxley, Representative Manton, members of the Subcommittee, I appre- 
ciate this opportunity to testify in opposition to the Auto Choice Reform Act, a bill 
to impose a federal no-fkult auto insurance law on all 50 states. As the only former 
insurance commissioner in Congress, I believe that the federal preemption of state 
authority proposed in H.H. 2021 is unnecessary and contrary to the interests of con- 
Mr. Chairman, I would like to State at the outset that 1 have no objection to the 
concept of no-fault auto insurance. In fact, my home state of North Dakota is one 
of 16 stetes that have no-fault insurance laws. My objection is to legislstion that 
would override the auto insurance laws of alt 50 stetes — including no-fault laws— 
to impose a federally prescribed no-fault law as H.R. 2021 does. 

Wh^ is it important to preserve state authority over insurance? To answer the 
question, it is helpful to recall whj Congress delegated the authori^ to the states 
in the first place. Since insurance ts a commodity of interstate commerce, under the 
Constitution, the federal govenunent has jurisdiction. However, more than 60 years 

X, Congress decided to delegate the auuiority to regulate insurance to the states 
<n it enacted McCarran-Ferguson. The rationale was that the conditions that im- 
pact the insurance market varv widely from stete to stete and that the states are 
in a bettor position than the federal government to tailor insurance laws and regula- 
tions to suit the needs of ite residents. 

Perhaps no line of insurance is more subject to local variation than auto insur- 
ance. No one would argue that driving in rural North Dakota is the same as driving 
the New Jersey tumpute. North Dakota has an extremely low population density, 
more road miles per capita than any other atete, a very low rate of auto theft, rel- 
atively low health coste, and a traditional reluctence to resolve disputes throu^ liti- 
gation. New Jersey, on the other hand, has the highest population densi^ in the 
country, high trafEc congestion, and a high cost of Uving. Should the federal govem- 



ditions? I would argue emphaticallv no— that auto insurance k. 

example for why insurance is best left to Uie stetes rather than a target for federd 
preemption. 

Hie idea of federal no-fault insurance has been around for more than 30 years. 
Itrmically, the early advocates of federal no-fault legislation were mostly liberal 
Democrats. The critics were mostly Republicans and conservative Democrats who 
were concerned about usurping the authori^ of stetes. Today, the cast of characters 
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has changed 180 degrees as Majority Leader Armey, one of the most conservative 
members of Congress, leads the charge to federalize auto insurance law. Regardless 
of whether federal no-fault is sponsored by a liberal or a conservative, what was bad 
policy 30 years ago is bad policy today. 

The advocates of federal no-fault insurance bear a heavy burden of proof. In my 
judgment, a federal pre«mptioo of state law such as the one proposed 1^ H.R. 2021 
could only be justified to address a serious national crisis In which the state legisla- 
tures have proven themselves incapable to respond. The issue of auto insurance law 
meets neither test. 

The statistics on auto insurance seem to indicate that there is a serious problem 
in a handful of states but that the national market is more or less stable. In New 
Jersey, New York, and DC the average annual premiums exceed well over $1,000. 
However, according to the National Association of Insurance Commissioners, the av- 
erage auto insurance premium nationwide was $774 in 1996 — an increase of 11 per- 
cent from 1992 ($712) which is about equal to the rate of inflation. I am aware that 
insurance companies recently announced inductions in auto insurance premiums. In 
North Dakota, we eqjoy the lowest auto insurance premiums in the country at $606 
per vehicle per year. 

Second, there is nothing standing in the way of state legislatures adopting no- 
fault laws. Not surprisingly, the bill's sponsors represent states with high auto in- 
surance premiums and are frustrated with the inaction of their state l^ialatures. 
Such fhistration ia understandable but is hardly a valid reason to preempt the laws 
of all 60 states, including those laws that have produced efficient auto insurance 
markets. As an alternative, 1 suegest that the sponsors of the bill call their gov- 
ernors and state legislatures to advance their auto insurance reibrm proposals. 

It is ironic that exactly one week after the House passed H.R. 10 — a bill which 
reafErms the authority of states to regulate insurance— the Commerce Committee 
would hold a hearing on legialation to significantly preempt state insurance author- 
ity. Pen- the same reasons uat this Committee battled to protect state insurance au- 
thor!^ in H.R. 10, 1 would urge the menders to r^ect H.R. 2021. Although not per- 
fect, state regulation of insurance affords the best protection for consumers and is 
far superior to any federal alternative. 

PREPAKED Statement of Rudolph W. Giuliani, Hayor, City of New York 
Mr. Chairman and Members of the Subcommittee. On behalf of the dtizens of the 
City of New York, I am pleased to sulmut this statement in support of federal auto- 
choice legislation. 

Over Ute past ten years, automdiile insurance prenuums in New Yoric State havd 
increased l^ 44%, according to the National Association of Insurance Commis- 
sioners. That is almost double the increase incuired by the rest of the country. 
Many dties including Los Angeles, IliiladelphiB, Washington, D.C. and New Yoric 
have been hit particularly hard. The cause of these increased premiums is due. In 
large part, to the nationwide ^>losion in tort litigation. Insurance companies raise 

Sremiums to cover the cost of nuge personal i^juty awards — most notably for in- 
ated or excessive "pain and suffering." As long as tort attorneys maintain the in- 
centive to litigate these excessive claims, insurance companies will have the incen- 
tive to raise premiums. The average motorist is left paying a higher premium, which 
the recent Joint Economic Committee study on auto-choic« entitled "Auto Choice: 
Impact on Cities and the Poor^ has appropriately termed a "tort tax." There is some- 
thing awry about a low or middle-income motorist struggling to pay enormous pre- 
miums to an insurance company which, in turn, passes on the monev to a claimant, 
often for an inflated claim, who then passes on much of the wealtL to a personal 
ii)juiy attorney. 

The ramifications of the current system are far-reaching for the average motorist. 
New York City has been witness to a noticeable improvement in the quali^ of life 
of its residents. More disturbing thou^ to the overall health and continuity of the 
Ci^ is the disparity between the Ci^ rate and the suburb rate. Even nearby sub- 
urbs pay consideraluy less. For exam^, according to the Joint Economic Committee 
study, a male, 20 year old Brooklyn driver pays $2J270 per year while a male, 20 
year old Yonkers luiver pays only $1,363 per vear. Cities in upstate New York also 
[tay relatively little compared to the New York Ci^ rate. Brooklyn drivers pay five 
times as much as Rochester drivers. Clearly, this discriminatoiy tort tax is levied 
with particular harshnesB af^ainst New York City, 

Whether low-income or middle-income, city resident or suburban resident, help is 
needed to shield people across the country from ui^uatified insurance rates ana to 
provide much needed reUef to motorists. Therefore, I support the House bill (H.R. 
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2021), sponBored by M^Diity Leader Armey and otben, to provide legal reform to 
motor vehicle tort t^trau because it would directly benefit the Ci^ of New Yoric 
and other munidpahtieB and their taxpayers. 

The BO called auto-choice" bill would allow people to opt out of paying for pain- 
and-suSeriiw coverage. EssentisUy, the bill gives people the ri^t to choose from 
two types ofcoverage. Under the motor vehicle personal protection insurance option, 
insurad parties are entitled to receive their net economic losses from their own in- 
Burance carriers without regard to fault Non-economic loss auch as pain-and-suffer- 
ing, inconvenience and emotional distress would not be recoverable, thereby lower- 
ing premiums and speeding up claim processing. The insured would retain ue ri^t 
to sue another driver, baaid in fsuit, for economic, but not noneconomic, damages 
exceeding the plaintiffB coverage. Additionally, if the personal protection insured 
motorist is involved in an accident with an umnBured motorist, the insured motorist 
is compensated from his own carrier without regard to fault, and may also claim 
against the uninsured party based on fault. 

Altemativel</, a motorist can choose to insure also for non-economic damages 
through tradition tort liability coverage. In this case, drivers have the same ri^ts 
under state tort law to be covered for non-economic damues as they do now under 



state law, in that ttiev would have to prove fiiult or n^gence, but iiuured party 

_!_.. ,1 I -'d oy their own insurance companies. Acco"""'"" ■- ''^=- -' — -- 

. titectioD insurance plan, any negligently h . 

c damages exceeded his coverage could sue the negligent driver for all such 



claims would be paid by their own insurance companies. According to tnis plar , 
with the personal protection insurance plan, any negligently injured motorist whose 



'. Eloth choices would allow full recovery for e 

ic damages from intentional wrongdoers or inebriated drivers. 
This bill will t>ejgin t« remedy the problem of runaway tort litigation awards that 
hamstring our cities. Leas than sixteen years ago, New York Ci^s total pa:rout in 
personal ii^ury actions was approximateiv $28 million. Last year, the Ci^ paid over 
1286 million in personal injury actions. Over $40 million went to pay for claims in- 
volving vehicle accidents. The true beneficiaries of the current systnn are lawyers, 
not litigants. Under current contingency fee laws and practices, attorneys stand to 



gain 33% to 40% trma plidntiff awards. Adding on en>«l witness fees and other 

~ - ■ ■ "alf the s . . ~ 

_ , Hants to 

flatad or groundless claims of pain and suffering with the hope of obtaining an un- 
derservea wind£sll. These dainages are often based on sympathy and a desire to 



similar expenses leaves the plaintiff with barely hall 
present system appears to encourage lawyers and UtJaant 
flatad or groundless claims of pain and suffering with th 



punish the defendant, rather th^ objective criteria. It is these windfalls that con- 
tribute to the enormous premiums paid by honest, law-aiding taxpayers. Even 
more disturbing is the number of groundless claims filed with insurance companies. 

Of course, in many personal injury cases, the City is sued as a deep pocket de- 
fendant. What many people fail to consider is that when the City pays, taxpayers 
pay. Under the current system taxpayers pay far more than they should because, 
often, Jury awards are grossly disproportionate to the iiguiv suffered. Or worse, the 
City has to pa}> out a claim larger than the City's share of the fault 

"nie economic consequences en these tort claims and inflated automobile insurance 



able as disposable income. Residento, as consumers, lose money because the cost of 
0Dods and services increases as businesses have to pay higher insurance premiums. 
Finally, and periiaps most disturbingly, residents question our judicial system as a 
result of courts clogged with tort liti^tion. 

The critical needfor auto-insurance reform stems in large part from the people's 
appropriate frustration with large jury awards, and the ever-increasing insurance 
premiums they pay, largely as a result of those awards. The Joint Economic Com- 
mittee study projects tluit the bill will save the American people $36 billion in all. 

H.R. 2021, begins to restore equiljr and fairness to a trouWed system. 1 should 
be dear in stating that people who deserve recovery should get that recovery. This 
bill allows these people to do so, without the expense and time inherent in protract- 
ing Utigation stemming from the hopes of en underserved, unearned "reward for 
being ii^ured." Under a sensible tort system, litigants should be compensated, not 
rewarded, for being iiyured. Moreover, the Inll allows for a quicker and more effi- 
dent procesdng of daims, without the finandal and emotional expense of protracted 
litigation. This is particulaily true for motorists who choose the personal protection 
plan, as they are not required to prove fault to recover economic lots from their own 



This bill would help to contain the tort litigation exploraon b^ dramatically de- 
creasing the pain-and-Buffering incentives which are so destiuctive of the present 
system. Courts would be able to more effidently handle cases brou^t by people 
with genuinely meritorious daims. 
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The benefits oT this bill are significant According to the Joint Economic Commit- 
tee study, if all insured motorists choose the personal protection plan, the avenue 
premium would drop by $184. In New York, the average premium would drop oy 
$385. All this can occur while at the same tiine we can adueve afiTordable, fair and 
equitable insurance tovtrage. Lower income drivers and uihan drivers will see a 
dramatic decrease in their insurance rates. Acconling to the Jcant Economic Com- 
mittee study, lower income drivers can emct to save 36% tn premiums. Nation- 
wide, drivers will see a reduction of over 22%. 

Aufa>«hoice represents a major step forward in the direction of comprehensive 
auto-insurance and tort reform. This le^slation deUvers a lon^-awaitea "tort tax 
cut" With the increased savings expected to be generated by ttus legislation, indi- 
viduals could bettw afford to meet their ex^nses, and municipalities could better 
afford desperately needed programs. These historic reforms are a matter of national 
and local concern. The Ci^ of New York urges you to give people the chance to 
make dedsions about how to protect themselves. We urge favorable consideration 
of the bold reforms addressed in this bill. 



Cmf AND COUOTT OF DENVER 

May 14, 1998 
The Honorable Richard Armey 
House Majority Leader 
301 Cannon House OffUx Building 
Washington. D.C. 20516 

Dear Congressman Armey: As Mayor of Denver and Chair of the Advisory Board 
for the United States Conference of Mayors, 1 want to express my enthusiastic; and 
active support of the Auto Choice Reform Act of 1997. 

This legislation would achieve several valuable purposes. First, it would give our 
nation's drivers the option to reduce their auto insurance premiums by as much as- 
40 percent. Second it would provide in many cases for fuller and faster compensa- 
tion to victims of serious auto iiquries. Third, it would substantially minimize one 
of the most regressive, burdensome, and unf^ costs imposed on our nation's urban 
pooi^-auto insurance premiums. And fourth, it would reduce the growing proUero 
of uninsured motorists by increasing the sffordabili^ of auto insurance. 

I stron^y beUeve that ^vemment can forge broad alliances across ideoli^cal. 



of efSdent^ a 

this principle. „ _, „ ^ 

tacklliu the gross inefficiencies of fraud and abuse and excessive litigation, and l^ 
wvanHing consumer choice. 

This last point is worth emphasizing. This legislation gives drivers a CHOICE. 
NOT A MANDATE. In particular, drivers would have the option to remain with 
their current coverage, which requires consumers to pay a significant portion of 
their premium for the unlikely, expensive and often protracted avenue of suing for 
noneconomic damages (e.g., pain and sufferinK). 

Or drivers can choose an alternative that allows them to ouickly recover economic 
losses such as medical bills and lost wages, and still retain ue right to sue for those 
noneconomic damages that were inflict^ intentionally or as a result of drugs or al- 
cohol. If they choose this second alternative, they would be compensated promptly 
by their own insurance plan rather than undergoing the costly and time-consuming 
process of determining mult. 

In addition to recovering economic losses more quickly, this legislation enables in- 

Ced drivers to recover economic losses more completely. According to the RAND 
titute for Civil Justice, auto accident victims with coatiy injuries (economic losses 
between $25,000 and $100,000) recover on average only about half of their losses. 
Victims with very costly injuries (in excess of $100,000) recover on average Just 9 
percent of their losses. 

In contrast, drivers who opt for the alternative option authorized by Auto Choice 
would be automatically compensated for all of their economic losses. Only if eco- 
nomic losses exceeded the limits imposed by a driver's insurance policy would the 
driver have to seek recovery for the excess amount under applicable state negligence 
laws. 

This legislation also taves states a choice instead of a mandate. States may opt 
out of the Auto Choice Reform Act by statutory enactment or if the state insurance 
commissioner determines that the legislation would not reduce bodily iqjury pre- 
miums by at least 30%. 
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The expected savings from this legislation are enormous. Nationally, according to 
the congressional Joint Economic Committee study, the savings would equal $35 oil- 
lion a year. In Colorado, drivers would save an estimated 50% in personal injury 
premiums, constituting 26% of their total auto insurance premium. For the unea 
poor, who unfairly and unaccaptably pay higher premiuma notwithstanding their 
more limited resources, the savmgs would be even more substantial. A low-income 
driver in Colorado would enect to see a 40% reduction in overall {iremium savings. 
The average savings for a Colorado driver would be $230, 12th highest in the na- 
tion. The total savings in auto insurance premiums in Colorado would be $639 mil- 

I commend you for this bipartisBn, thoughtful auto insurance reform legislation 
that replaces waste and fraud and inefBdency with consumer choice and faster and 
fiiller compensation for injuries. 
Yours truly, 

Wbllinqton E. Webb 

O 
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